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(1) 

PAYMENTS TO CERTAIN MEDICARE 
FEE-FOR-SERVICE PROVIDERS 

TUESDAY, MAY 15, 2007 

U.S. HOUSE OF REPRESENTATIVES, 
COMMITTEE ON WAYS AND MEANS, 

SUBCOMMITTEE ON HEALTH, 
Washington, DC. 

The Subcommittee met, pursuant to notice, at 2:05 p.m., in Room 
1102, Longworth House Office Building, the Honorable Fortney 
Pete Stark (Chairman of the Subcommittee) presiding. 

[The advisory announcing the hearing follows:] 

VerDate Nov 24 2008 01:12 Apr 30, 2009 Jkt 047174 PO 00000 Frm 00005 Fmt 6633 Sfmt 6633 E:\HR\OC\A174A.XXX A174Arf
re

de
ric

k 
on

 P
R

O
D

1P
C

65
 w

ith
 H

E
A

R
IN

G



2 

ADVISORY 
FROM THE COMMITTEE ON WAYS AND MEANS 

SUBCOMMITTEE ON HEALTH 

CONTACT: (202) 225–1721 FOR IMMEDIATE RELEASE 
May 15, 2007 
HL–11 

Chairman Stark Announces a Hearing on 
Payments to Certain Medicare 

Fee-for-Service Providers 

House Ways and Means Health Subcommittee Chairman Pete Stark (D–CA) an-
nounced today that the Subcommittee on Health will hold a hearing on payments 
to hospitals, home health agencies, and skilled nursing facilities. The hearing will 
take place at 2:00 p.m. on Tuesday, May 15, 2007, in Room 1100, Longworth 
House Office Building. 

In view of the limited time available to hear witnesses, oral testimony at this 
hearing will be from the invited witness only. However, any individual or organiza-
tion not scheduled for an oral appearance may submit a written statement for con-
sideration by the Committee and for inclusion in the printed record of the hearing. 

BACKGROUND: 

The vast majority of Medicare beneficiaries—nearly 82 percent in 2007—receive 
care within the traditional fee-for-service (FFS) program, rather than in a private 
plan under Medicare Advantage. Payments under FFS are projected to constitute 
71 percent of overall Medicare benefits spending in 2007. Payments to FFS pro-
viders are typically based on a prospective payment system or a fee schedule. The 
goal of various Medicare FFS payment systems is to cover the costs that reasonably 
efficient providers would incur in furnishing high quality care. 

In announcing this hearing, Chairman Stark said: ‘‘It has been far too long 
since our Committee has taken a thoughtful look at the payment systems 
for fee-for-service providers. Let’s not forget that the vast majority of Medi-
care beneficiaries and payments are under the fee-for-service system. As 
stewards of the Medicare program, we must take seriously our oversight 
responsibilities to ensure that Medicare pays efficiently and appropriately 
for quality care.’’ 

FOCUS OF THE HEARING: 

The hearing will focus on issues related to payment accuracy and legislative and 
regulatory payment refinements for the Medicare inpatient hospital prospective pay-
ment system, outpatient hospital prospective payment system, home health, long- 
term care hospital, inpatient rehabilitation facility, and skilled nursing facility pay-
ment systems. 

DETAILS FOR SUBMISSION OF WRITTEN COMMENTS: 

Please Note: Any person(s) and/or organization(s) wishing to submit for the hear-
ing record must follow the appropriate link on the hearing page of the Committee 
website and complete the informational forms. From the Committee homepage, 
http://waysandmeans.house.gov, select ‘‘110th Congress’’ from the menu entitled, 
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‘‘Committee Hearings’’ (http://waysandmeans.house.gov/Hearings.asp?congress=18). 
Select the hearing for which you would like to submit, and click on the link entitled, 
‘‘Click here to provide a submission for the record.’’ Once you have followed the on-
line instructions, completing all informational forms and clicking ‘‘submit’’ on the 
final page, an email will be sent to the address which you supply confirming your 
interest in providing a submission for the record. You MUST REPLY to the email 
and ATTACH your submission as a Word or WordPerfect document, in compliance 
with the formatting requirements listed below, by close of business Tuesday, May 
29, 2007. Finally, please note that due to the change in House mail policy, the U.S. 
Capitol Police will refuse sealed-package deliveries to all House Office Buildings. 
For questions, or if you encounter technical problems, please call (202) 225–1721. 

FORMATTING REQUIREMENTS: 

The Committee relies on electronic submissions for printing the official hearing 
record. As always, submissions will be included in the record according to the discre-
tion of the Committee. The Committee will not alter the content of your submission, 
but we reserve the right to format it according to our guidelines. Any submission 
provided to the Committee by a witness, any supplementary materials submitted for 
the printed record, and any written comments in response to a request for written 
comments must conform to the guidelines listed below. Any submission or supple-
mentary item not in compliance with these guidelines will not be printed, but will 
be maintained in the Committee files for review and use by the Committee. 

1. All submissions and supplementary materials must be provided in Word or WordPerfect 
format and MUST NOT exceed a total of 10 pages, including attachments. Witnesses and sub-
mitters are advised that the Committee relies on electronic submissions for printing the official 
hearing record. 

2. Copies of whole documents submitted as exhibit material will not be accepted for printing. 
Instead, exhibit material should be referenced and quoted or paraphrased. All exhibit material 
not meeting these specifications will be maintained in the Committee files for review and use 
by the Committee. 

3. All submissions must include a list of all clients, persons, and/or organizations on whose 
behalf the witness appears. A supplemental sheet must accompany each submission listing the 
name, company, address, and telephone and fax numbers of each witness. 

Note: All Committee advisories and news releases are available on the World 
Wide Web at http://waysandmeans.house.gov. 

The Committee seeks to make its facilities accessible to persons with disabil-
ities. If you are in need of special accommodations, please call 202–225–1721 or 
202–226–3411 TTD/TTY in advance of the event (four business days notice is re-
quested). Questions with regard to special accommodation needs in general (includ-
ing availability of Committee materials in alternative formats) may be directed to 
the Committee as noted above. 

f 

Chairman STARK. If you could, just take a seat. I’m pleased to 
announce Herb Kuhn and Mark Miller are here. 

Herb Kuhn is the acting deputy administrator of the Centers for 
Medicare and Medicaid Services. During his tenure he has been a 
key leader in the movement to transform CMS from a passive play-
er of health services to an active purchaser of quality health care. 
He is a nationally recognized expert on value-based purchasing and 
payment policy. 

Mark Miller is the executive director of the Medicare Payment 
Advisory Commission, a nonpartisan Federal agency that advises 
the U.S. Congress on Medicare payment, quality and access issues. 
With more than 19 years of health policy experience, Dr. Miller has 
held several important policy, research and management positions 
in health care. Dr. Miller served as assistant director of health and 
human resources of the Congressional Budget Office. Prior to CBO, 
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Dr. Miller was the deputy director of health plans at the Centers 
for Medicare and Medicaid Service, formerly the Health Care Fi-
nancing Administration. Before CMS, Dr. Miller was the Health Fi-
nancing Branch Chief at the Office of Management and Budget, 
prior to joining OMB. Dr. Miller was a senior research associate at 
the Urban Institute. 

This program is to ensure that Medicare is an efficient purchaser 
of care in both the traditional fee-for-service program and in the 
Medicare Advantage program. 

As I’ve said repeatedly, this year no program or payment system, 
no matter how big or small, should not be reviewed. Everything is 
on the table in terms of refinement, oversight and adjustment. 
Medicare inpatient hospital services are the largest portion of our 
spending, $106 billion in ’06, and CMS has recently proposed a reg-
ulation that would move forward on MedPAC’s recommendation to 
modify payments based on severity. 

I look forward to hearing the details of CMS’s proposal and the 
hospital industry’s reaction. While adjustments to DRGs along 
these lines are overdue, I understand that other parts of that regu-
lation may be problematic for some providers. We’ll return to that 
issue in a minute. 

In ’06 Medicare spent $43 billion on care provided by post-acute 
providers. That included skilled nursing facilities, home health 
agencies, inpatient rehab facilities, long-term care hospitals. These 
providers are important in ensuring the health of our seniors and 
people with disabilities, however the question we have to con-
stantly ask is whether we’re providing the right care to the right 
beneficiary in the right setting at the right price. 

There is a dramatic variation in the costs of care, often with little 
or no evidence that outcomes are better in more costly settings. 
The guiding tenet for Medicare should be that the site of care not 
be dictated by financial incentives but rather by what’s best for the 
patient. The further challenge for Medicare is that the four post- 
acute settings, skilled nursing, home health agencies, inpatient 
rehab facilities and long-term care hospitals, act as individual com-
partments or silos and don’t function as part of an integrated sys-
tem. 

MedPAC and others have highlighted the need for a post-acute 
assessment tool that guides placement decisions based on the re-
source needs of the patient regardless of the setting. I hope CMS 
is making progress in developing a congressionally mandated dem-
onstration project on this issue and that we hear more about that 
today. 

CMS has put forth proposals or is implementing various regula-
tions that attempt to better align payment incentives and ensure 
payment accuracy. I look forward to hearing CMS testimony on 
these regulations, however we are hearing from the industry that 
many of these regulations, particularly the inpatient hospital regu-
lations, are nothing but backdoor attempts to circumvent Congress 
and cut spending. 

I’m loath to intervene in the nuts and bolts of regulations. I usu-
ally think that level of detail is best left to the experts like Mr. 
Kuhn. I recognize that the program needs to make changes to re-
spond to provider behavior. However a lot of fair questions could 

VerDate Nov 24 2008 01:12 Apr 30, 2009 Jkt 047174 PO 00000 Frm 00008 Fmt 6633 Sfmt 6602 E:\HR\OC\A174A.XXX A174Arf
re

de
ric

k 
on

 P
R

O
D

1P
C

65
 w

ith
 H

E
A

R
IN

G
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be asked about how this behavior was estimated in reaction to the 
inpatient hospital regulation and the magnitude of payment reduc-
tions caused by the adjustment. 

Lastly, it boggles my mind that the hospital and post-acute care 
providers would stand by silently while we continue to overpay 
Medicare Advantage plans. We learned from the CMS chief actuary 
a few weeks ago that overpayments to Medicare advantage plans 
shorten the life of the Part A trust fund by 2 years. That’s 2 years 
off of the life of this trust fund where we get the money to pay the 
inpatient hospital services and most post-acute care. 

Now the program is not in crisis. We have always done what we 
needed in the past to protect Medicare, and I hope we’ll continue 
to do that. That’s one of the reasons we’re having today’s hearings. 

It’s important to note that these overpayments directly and nega-
tively affect Medicare’s financial outlook. Last I looked it’s not as 
if the plans are treating the hospitals, skilled nursing facilities, or 
home health agencies very well. In fact, I gather payments from 
the plans often fall short of Medicare’s payment rate under fee-for- 
service. 

I hope that the providers who are here today recognize this ten-
sion and will work with us to protect Medicare and ensure its con-
tinued strength. 

Do you think you can add to that or top it, Mr. Camp? 
Mr. CAMP. I think I can, actually. Thank you, Mr. Chairman. 

Thank you all for coming. 
As the Committee seeks to improve the Medicare system we need 

to examine how the program pays for both hospital and post-acute 
treatments. Medicare currently allows its beneficiaries, as the 
Chairman mentioned, to receive care in four different post-acute 
settings, long-term acute hospitals, inpatient rehabilitation facili-
ties, skilled nursing facilities and in the patient’s home. 

Medicare payments are seemingly based more on the sign on the 
front of the facility than on the care provided. These differences in 
payments have a real impact on Medicare’s costs. According to 
MedPAC a hip or knee replacement patient currently costs Medi-
care $3,400 more in an inpatient rehab facility than at a skilled 
nursing facility. 

The lack of quality and outcome data make it impossible to com-
pare the two settings. Frankly we don’t know whether patients are 
being treated in the most appropriate setting. The separate pay-
ment systems and different assessment tools have resulted in a 
fragmented post-acute care system and, as the Chairman said, silos 
of care, potentially resulting in patients receiving treatment at 
higher intensity than necessary, driving up the cost of the program 
to taxpayers. 

In the Deficit Reduction Act, Congress instructed CMS to develop 
a demonstration program that would use a common patient assess-
ment tool to better compare the different post-acute care sites. I 
look forward to hearing what progress has been made in imple-
menting this important project. 

I’d also like to say that I’m deeply concerned about CMS’s contin-
ued expansion of the 25 percent rule to freestanding and grand-
fathered LTCHs. In 2004, I wrote CMS saying this policy was mis-
guided. I believe then, as I do now, that MedPAC’s call for patient 
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admission criteria is the way to go. Admission should be based on 
clinical criteria not arbitrary quotas. Simple statistics are denying 
beneficiaries care at the appropriate facilities, adding unnecessary 
hurtles to getting care they deserve. 

We will hear about a proposal to modify Medicare payments to 
hospitals. Recently CMS proposed to make significant refinements 
to the payment system for inpatient services, which would adjust 
payments to account for sicker, more expensive patients. I’ve al-
ready heard concerns about how CMS has attempted to anticipate 
changes in hospitals’ coding practices under the rule, and I look 
forward to examining how to best ensure payment accuracy with-
out limiting beneficiary access to important patient services. 

I thank the Chairman for this hearing, and I yield back the bal-
ance of my time. 

Chairman STARK. Thank you, and now let’s hear from our first 
panel. 

Mr. Kuhn, would you like to lead off and enlighten us in any 
manner you’re comfortable? 

STATEMENT OF HERB KUHN, 
ACTING DEPUTY ADMINISTRATOR, 

CENTERS FOR MEDICARE AND MEDICAID SERVICES 

Mr. KUHN. Chairman Stark, Mr. Camp, distinguished Members 
of the Subcommittee, thank you for inviting me here today to dis-
cuss Medicare’s reimbursement systems and payment updates for 
acute and post-acute care providers. 

The Centers for Medicare and Medicaid Services looks forward to 
working with Congress in the coming year to further reform Medi-
care’s fee-for-service payment systems and to make strides toward 
our shared goal of delivering the highest quality of care to people 
with Medicare. 

As the Administration’s fiscal year 2008 budget proposals and re-
cent rule-making demonstrate, CMS is committed to ensuring that 
Medicare providers are paid appropriately and accurately for serv-
ices furnished to beneficiaries. 

In turn, beneficiaries are entitled to and deserving of access to 
high quality care in the most appropriate setting. We firmly believe 
that the continued improvement and refinement of Medicare’s pay-
ment systems with the aim of making the delivery of quality care 
more efficient will bring us closer to achieving these interrelated 
goals. 

The proposed rule to update hospital inpatient reimbursement in 
the coming fiscal year is estimated to increase payments to more 
than 3,500 acute care hospitals by $3.3 billion. CMS is embarking 
on a third year of refinements to inpatient prospective payment 
system based on recommendations from the Medicare Payment Ad-
visory Commission. We propose to adopt a severity diagnosis re-
lated group system to better recognize severity of illness and the 
cost of treating Medicare patients. 

But increasing the number of DRGs from 538 to 745 we will im-
prove the accuracy of Medicare payments. This follows 2 years of 
incremental severity adjustments and last year’s movement from 
charge-based to cost-based weights. Consistent with the law, the 
severity adjustments would be implemented in a budget neutral 

VerDate Nov 24 2008 01:12 Apr 30, 2009 Jkt 047174 PO 00000 Frm 00010 Fmt 6633 Sfmt 6602 E:\HR\OC\A174A.XXX A174Arf
re

de
ric

k 
on

 P
R

O
D

1P
C

65
 w

ith
 H

E
A

R
IN

G
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manner, neither increasing nor decreasing overall Medicare spend-
ing. This step was taken to account for improvements in hospital 
coding. 

That hospitals would code more accurately under such cir-
cumstances is a sound and legitimate response supported by re-
search dating back more than $20. Appropriately however, pay-
ments would increase for hospitals serving more severely ill pa-
tients and decrease for those serving patients who are less severely 
ill. 

This year’s inpatient hospital rule aims to improve the reliability 
and quality of care by continuing to expand the number of publicly 
reported quality measures. Also for the first time, CMS is recog-
nizing hospital-acquired conditions and will ensure that Medicare 
no longer pays hospitals for the additional costs of cases with these 
conditions. 

CMS has also issued proposed rules for skilled nursing facilities, 
home health agencies, and inpatient rehabilitation facilities. The 
SNF proposal provides a 3.3 percent update and seeks comment on 
the forecast error adjustment. IRFs are also given a 3.3 percent up-
date, and the proposal seeks comment on whether some or all of 
the existing co-morbidities should be included and calculated in 
compliance with the 75 percent rule, which aims to promote access 
to care for beneficiaries who require specialized and intensive reha-
bilitation care furnished in rehabilitation facilities. 

The proposed rule for home health features the first major set of 
refinements since the advent of its prospective payment system in 
2000. Research conducted by Medicare contractor APT Associates 
identifies two significant areas for payment requirement, therapy 
thresholds and case mix changes. This research was vetted thor-
oughly with the stakeholder community in 2005 and 2006. 

Finally, CMS has issued the final long-term care hospital rule, 
which continues the agency’s efforts to ensure Medicare is paying 
appropriately for medically complex patients. The rule advanced 
recommendations to short stay outlier policy and modified the 25 
percent rule to include freestanding facilities. 

In addition, it identified next steps CMS will pursue in working 
with the industry to develop patient and facility criteria for 
LTCHs. This effort stems from a MedPAC recommendation and 
subsequent research CMS conducted with it’s contractor RTI. 

Mr. Chairman, CMS is firmly committed to implementing ration-
al and responsible policies to ensure that Medicare remains fiscally 
sustainable. The actions we take now would directly impact our 
ability to preserve the promise of healthcare coverage for America’s 
seniors, people with disabilities and low-income, vulnerable popu-
lations. 

We look forward to working with Congress in the coming year to 
reform Medicare’s fee-for-service payment systems, in particular 
those that impact the providers we are discussing today. 

I would be happy to answer any questions the Committee might 
have. 

[The prepared statement of Mr. Kuhn follows:] 
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Chairman STARK. Thank you. 
Mark? 

STATEMENT OF MARK MILLER, EXECUTIVE DIRECTOR, 
MEDICARE PAYMENT AND ADVISORY COMMISSION 

Mr. MILLER. Chairman Stark, Ranking Member Camp, distin-
guished Subcommittee Members, as you know, MedPAC is a con-
gressional support agency created to advise Congress on Medicare 
policy. As you know, we have 17 commissioners from diverse back-
grounds that review the work produced by the staff and shape the 
advice that we forward to the Congress. 

As we consider our policy advice to Congress we keep a couple 
of principles in mind, assuring that beneficiaries have access to 
quality care, assuring that taxpayer dollars are spent wisely and 
then designing payment systems for providers that assure this ac-
cess but also assure that care is provided efficiently. In this in-
stance efficiently means not just lower spending if that’s appro-
priate but also higher quality at the same level of spending. 

There are other considerations that I know are on the mind of 
commissioners. First there is a long run sustainability problem for 
Medicare. Medicare is growing faster than the budget, the economy 
and beneficiary incomes. But these spending increases have not 
been consistently accompanied by improvements either in coordina-
tion or the quality of care. 

We believe attention is needed to improve payment and delivery 
system incentives as part of the solution to correcting Medicare’s 
long run sustainability issues. 

Second, Medicare policies must evolve to be more sensitive to the 
performance of providers. That is, we should pay more to providers 
who use resources wisely and provide high quality care, we should 
pay less to those who do not. 

Third, that as a payer Medicare must maintain physical pressure 
on providers in order to assure that providers are constantly en-
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gaged in spending carefully and improving the quality of care that 
they provide. 

The testimony I submitted discusses policies related to fee-for- 
service hospitals and to post-acute care. I will just note a few ideas 
and then take other questions for more details. MedPAC has pre-
viously made recommendations to establish a budget neutral pay- 
for-performance system for hospitals and home health agencies. We 
have also called for refinements to the hospital underlying payment 
system for hospitals, skilled nursing facilities and home health 
agencies. 

Regarding payment policy, as mandated by law each year we are 
asked to make recommendations on payment updates to Congress. 
We consider several factors, supply of providers, access to service, 
how much Medicare pays relative to providers’ costs. 

With respect to hospitals the commission finds that most meas-
ures of financial performance are positive. For example, access is 
good, service volume is increasing and spending on capital is at an 
all time high. However there is some bad news. Medicare margins, 
the amount Medicare pays above cost, are negative and falling. 

Part of the reason that these margins are low is because hos-
pitals have had high rates of cost growth. We think that part of 
the reason they have had high rates of cost growth is that private 
payers have not put significant fiscal pressure on hospitals to con-
tain their costs. We find, for example, that hospitals that have con-
sistently poor Medicare performance are also hospitals that are 
paid well above their costs by private payers and hence have high-
er costs per case and higher growth in cost per case. 

So, taking this evidence into account the commission tried to 
strike a balance between these various indicators and the need to 
maintain fiscal pressure. We have recommended a full market bas-
ket increase for hospitals but implemented concurrently with a 
budget neutral pay-for-performance system for hospitals. The pay- 
for-performance policy would redistribute dollars among hospitals 
so that the net payment to high quality hospitals would be greater 
than a market basket alone and the net payment to low quality 
hospitals would be less than the increase for a market basket 
alone. In other words, we do not believe that all hospitals are enti-
tled to a net increase in payments equal to the full market basket. 

In a previous report on specialty hospitals, the commission made 
a series of recommendations to improve the underlying hospital 
payment system by refining the payments to remove distortions 
that make some services systematically more profitable than others 
and to better account for differences in patient severity. 

Regarding post-acute care services, home health SNF, long-term 
care hospitals and inpatient rehab, generally the picture is positive. 
There’s an adequate supply of providers. Beneficiary access is good. 
Volume of services is generally increasing and through 2005 Medi-
care payment exceeded cost by a wide margin. 

However, looking forward to 2007, some circumstances have 
changed. For inpatient rehab facilities and long-term care hos-
pitals, changes in the regulatory environment will bring payments 
for these facilities down. But in evaluating these impacts the com-
mission chose to recommend a small, one percent update for inpa-

VerDate Nov 24 2008 01:12 Apr 30, 2009 Jkt 047174 PO 00000 Frm 00026 Fmt 6633 Sfmt 6602 E:\HR\OC\A174A.XXX A174Arf
re

de
ric

k 
on

 P
R

O
D

1P
C

65
 w

ith
 H

E
A

R
IN

G



23 

tient rehab facilities and a zero percent update for long-term care 
hospitals. 

Regarding long-term care hospitals, a few years ago MedPAC 
made recommendations to implement patient and facility criteria 
that would better target services to Medicare beneficiaries. Finally, 
projecting forward for home health and skilled nursing facilities, 
we continue to see that Medicare payments far exceed costs and 
have recommended zero updates in these areas. 

I look forward to your questions. 
[The prepared statement of Mr. Miller follows:] 
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Chairman STARK. Thank you. Thank you both. 
Mr. Kuhn, CMS has proposed to extend the 25 percent rule for 

long-term care hospitals to ‘‘free standing’’ long-term care facilities. 
Have you seen evidence that acute care hospitals and free standing 
long-term care hospitals are developing transfer relationships that 
are financially beneficial to both entities? 

Mr. KUHN. The issue of patient swapping has been a very big 
concern at the agency for the last couple of years as we’ve looked 
at this issue, and we do see a strong relationship between the pri-
mary referring hospital and ultimately the long-term care hospital 
and we see this in a couple of areas. One is in terms of the number 
of actual patients coming from the acute care hospital, the refer-
ring hospital, to the LTCH. But where we also see it is in outlier 
payments. 

We see almost a 50 percent drop off in outlier payments for those 
facilities that have an LTCH or a relationship with an LTCH 
versus others. So I think it really raises the question with us as 
the agency—are we transferring patients while they’re still in ac-
tive treatment in an acute care hospital, and are we seeing shifting 
between hospitals in order to generate a second payment. 

So we thought, based on the information we had, that moving 
the 25 percent threshold to freestanding facilities was appropriate. 
Now it is different than what we proposed. It’s a 3 year phase in 
instead of all in the first year but we thought that was appropriate 
policy decision. 

Chairman STARK. Long-term care patient and facility criteria 
may not diminish the need for the 25 percent rule, but will the— 
why don’t you think it will not diminish the need for the 25 percent 
rule? 

Mr. KUHN. Well, I don’t want to prejudge the outcome in terms 
of what kinds of characteristics we can come up with, both facility 
as well as patient. One of the reasons we did, based on the com-
ments we received, to do a 3 year phase in was to try to give us 
more time to look at the work that our contractor RTIs developed 
so we can try to synch those up at the end of the day. 

So, we want to move forward with the patient characteristics, the 
facility characteristics research, hopefully move to an assessment 
instrument, see if we can move forward in that direction. I think, 
at the end of the day is—then we can look, is the 25 percent 
threshold still appropriate or does the patient characteristics take 
over and would help us better manage utilization? 
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Chairman STARK. You have—you’re proceeding to implement a 
75 percent inpatient rehab facility rule. Do you have any evidence 
on how that will affect patient access to care? 

Mr. KUHN. The information we’ve looked at so far doesn’t seem 
to be impactful in terms of patient access. Yes, the number of ad-
missions in rehab facilities are down, and of course they would be. 
But really this is about value. This is not about volume as we move 
forward. The intent is really to remove the risk of Medicare over-
paying for treatment for patients in these facilities. So yes, the 
numbers are down. But what we’re seeing correspondingly is that 
skilled nursing facilities, home health agencies are picking up these 
patients in the right settings. 

So, the biggest area where we had questions, that is, lower ex-
tremities or joint replacements are moving out of IRFs into other 
areas where they can be treated just as appropriately by the lower 
costs. But other patients—for maybe stroke, brain injury, nervous 
system problems are moving more aggressively into the rehab sys-
tems. So, this is a policy seemingly to have its impact in an appro-
priate way. 

Chairman STARK. Thank you. 
Mark, I know that you please all of the hospitals when you sug-

gested a full update and got everybody all excited, but I gather in 
your testimony you’re suggesting that—I’m not sure you gave us 
the list of who should get an update and who shouldn’t. I’m waiting 
for you to hand me that list of the 6,000 hospitals. You had a rate 
of A, B, C, D, so none of the ones that get a cut are in California, 
I presume. 

Mr. MILLER. Obviously. 
Chairman STARK. Or New York or Michigan or Texas. But at 

any rate, is it fair to say that you recommend an update for hos-
pitals but that there should be some differentiation to the extent 
we can determine that among more efficient hospitals and less effi-
cient hospitals? 

Mr. MILLER. I think that’s a fair characterization of the com-
mission’s position. There’s a lot of discussion around this, and you 
saw a lot of positive indicators, but the Medicare margins and the 
trends in those were disturbing commissioners. But at the same 
time there was a real concern that just sort of a blanket, across the 
board update for all hospitals was not a good use of either policy 
design or the resources that Medicare has. So, I think your charac-
terization is correct. 

Chairman STARK. You also recommended a 1 percent update for 
inpatient rehab facilities for ’08. You base that on a conservative 
assumption about how they’d respond to the 75 percent rule. If 
they are nimble and able to restructure costs, how high might their 
margins go? 

Mr. MILLER. I just want to be clear that we’re in the world of 
estimation here. But what we estimated on different sets of as-
sumptions was as high as five-and-a-half percent. 

Chairman STARK. Under that scenario would an update that is 
lower than your recommendation be justified? 

Mr. MILLER. I can only speculate about what the commission 
would have concluded, and my sense is, given where things were 
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in the inpatient rehab facility, they would have gone with a zero 
update in that circumstance. But that’s my guess. 

Chairman STARK. I think we’ll hear from witnesses later that 
the inpatient rehab facilities may have to turn away patients be-
cause of the 75 percent rule and that we’re seeing a decline in ad-
missions. Should the IRFs be turning away patients? Does the drop 
in admissions mean there’s an access problem? 

Mr. MILLER. We looked at this just like Herb did as well. We 
decidedly see a reduction in admissions, just as Herb said. We de-
cidedly see increases in areas like skilled nursing facilities and 
home health. I would characterize the commission’s view of the 75 
percent rule as a fairly blunt instrument, and our concerns about 
the 75 percent rule were to be that it needs to be dynamic, revis-
ited, in order to be sure that it evolves with the change in care and 
that the process that they use to define diagnoses that are allowed 
should be transparent to the industry, to the patients, to clinicians. 

So, we don’t see—we did not conclude that there was an access 
problem or an issue that would warrant change at this point. We 
made the recommendation that we made for the 1 percent sort of 
evaluating the entire array of evidence. 

Chairman STARK. Thank you. 
Mr. Camp, would you like to go next? 
Mr. CAMP. Thank you, Mr. Chairman. I think I just would like 

to go back to the long-term acute care hospital issue for just a sec-
ond. You know, as in many areas across the country there may be 
only one or two acute care hospitals. There’s been a lot of mergers 
in the medical sector. How do you propose, how does CMS propose 
to address an area with fewer local hospitals and will hospitals, 
LTCHs, located in those areas be exempt from the 25 percent rule? 

Mr. KUHN. We did a couple things in the rule to try to help deal 
with that issue. Obviously the 25 percent rule is there for hos-
pitals, but in two instances, if they’re located in the rural area the 
threshold is 50 percent or if they happen to be a dominant facility 
in the area it can go up to 50 percent as well. The second part is 
that if a patient from an acute care facility has already triggered 
an outlier payment that doesn’t count against the 50 percent 
threshold, or if they’re receiving patients from someone’s home or 
a skilled nursing facility or something like that. So, we think those 
changes provide the flexibility—enough flexibility in those areas. 

Mr. CAMP. You often don’t have hospitals. You have hospital 
systems. Are hospitals within the hospital system treated as dis-
tinct hospitals or because they have the same parent are they all 
part of the same hospital? 

Mr. KUHN. My recollection, it’s treated as a system for that 
process, but I could double check. I believe if I’m incorrect we could 
get back to you in writing on that one. 

Mr. CAMP. I also want to just also touch on the CMS 2.4 percent 
reduction for hospitals. I guess what MedPAC giveth CMS taketh 
away. I realize there are significant changes being made to the 
DRG system, taking into account patient severity. How did CMS 
come up with this 2.4 percent reduction in payment for coding and 
can you explain how CMS proposes to implement that? 

Mr. KUHN. Sure. First of all, it really is not a reduction. It’s a 
budget-neutral adjustment. The issue, if you really look at this 
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year’s rule, hospital payments are going up by an excess of $3 bil-
lion. It’s a 3.3 percent market basket update. 

What we’ve done in this proposed rule is the third year in terms 
of adjustments on severity, and we’re increasing the number of 
DRGs from approximately 538 to 745. When you do that, hos-
pitals—and as I said in my opening statement, will code more accu-
rately. As a result of that, you want to keep it budget neutral 
throughout the system. You don’t want to spend more money by 
virtue of these additional DRGs, you want to spend the same 
amount of money, so you need to make a budget neutral adjust-
ment. 

This is supported by over 20 years of research and experience in 
this area. When the PPS system for hospitals was first imple-
mented in 1983 there was a behavioral adjustment put in place. In 
a retrospective manner it looked like the agency undershot and 
hospitals coded more aggressively than we originally thought. 

If you look at long-term care hospitals, psychiatric facilities, 
rehab facilities, all those were also put in prospective adjustments 
for behavioral changes. At least for long-term care hospitals and 
rehab facilities, the evidence shows that we undershot and we’ve 
had to go back and make retrospective changes. 

So, this is standard behavior in prospective payment systems and 
what we do. Where we got the numbers that we put in place were 
based on experience that we saw with the state of Maryland. Mary-
land operates under a waiver and they put in place the APRs, the 
all-payer refined DRGs, a few years ago, and we saw very aggres-
sive coding changes as a result and in direct reaction to these new 
DRGs that were put in place. 

So based on the best information we had for Maryland our actu-
aries made these recommendations. But again, it’s a proposed rule 
and we hope to get comments from the stakeholder community on 
it. 

Mr. CAMP. I’m sure you’ll be receiving many of those. Just one 
last question, Mr. Kuhn. Regarding home health, obviously the 
Deficit Reduction Act tied home health payments to the reporting 
of quality measures and if you reported quality you received a 
higher payment, but CMS also required that home health agencies 
submit OASIS data in order to receive that higher update. 

Obviously this is something they were required to do anyway. I 
am encouraged that CMS is proposing to capture two additional 
measures relating to wound care next year, but does CMS really 
feel that it’s getting enough useful information out of the OASIS 
data? Since payment is tied to the reporting of quality data, does 
it make sense to require agencies to submit something that they 
aren’t required to submit as a condition of participation in the 
Medicare program? 

Mr. KUHN. It’s a very good question, and you’re right. We have 
10 data elements we’re using this year and we plan to go to 12 for 
next year. We do need more major development in the home health 
area. The time being from when the legislation was passed to the 
implementation of this was very short and so we had to kind of go 
with what we had, but there is a duplication between what’s re-
ported on OASIS and what’s reported for the quality indicators. 
But major development is underway and we hope in future years 
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we can get a more expanded list and achieve the objective you all 
wanted in the legislation that’s better quality information that both 
patients and providers can use and that ultimately may be tied to 
payment someday in the future. 

Mr. CAMP. All right. Thank you. Thank you both for your testi-
mony. I see my time has expired. Thank you, Mr. Chairman. 

Chairman STARK. Mr. Doggett, would you like to inquire? 
Mr. DOGGETT. Thank you, Mr. Chairman, and thank you gen-

tlemen for your testimony. Mr. Kuhn if I could first address your 
attention to the monetary cap on therapy services under Part B in 
skilled nursing homes. As you know, we have the exceptions proc-
ess. It’s set to expire at the end of the year. What will happen to 
people who have life threatening conditions if they bump up 
against that cap and we don’t extend the exceptions process? 

Mr. KUHN. If the exceptions process is not extended for this 
year it could create some real issues in terms of people as you indi-
cated, bumped up against the cap. So I think this is something 
that’s real ripe for us as the agency to engage with all of you to 
think about what should be the future policy. Should it be an ex-
tension of the cap or is there another way that we can structure 
this payment system to help in that effort? 

Last year we took possession of three reports we got from con-
tractors in terms of therapy adjustments we could make, adjust-
ments in the payment system. We posted all those to our website 
and we put it out for everybody to see. Then beginning this year 
we started calling in the stakeholder community to talk to them 
about those reports and what we could do together with them to 
come up with some ideas in order to engage you and others about 
the right way to go. 

So, I guess the question is, is there enough time yet this year to 
still develop some proposals that we could do something different 
than the current exception process or do we need to extent the ex-
ception process, or the third option is to let the caps go into place 
as they were first put in place as part of the BBA. All those are 
options and we’d like to talk with you and others in Congress more 
about that. 

Mr. DOGGETT. Well, if we let the caps go into place there will 
be some pretty severe impacts on individuals with disabling condi-
tions, especially in rural areas, won’t there? 

Mr. KUHN. I have no doubt that we would see some information. 
One of the things that maybe we—could be helpful to you and oth-
ers is to understand kind of the time frame at which people start 
to hit the caps because people with real chronic issues might start 
hitting those caps by, say, the end of February of next year. Some 
it might be, you know, in the summer. We don’t yet know. 

So, I think some better data mining on our part could help you 
all in terms of that decision-making process. 

Chairman STARK. Since we’re almost to the midpoint of this 
year, do you have a proposal to advance at this point as an alter-
native to the exceptions approach? 

Mr. KUHN. Nothing specific yet other than what we have in 
those contract reports and our discussions with the stakeholder 
community. But again, I think this is something that we all could 
work together on and talk further about. 
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Mr. DOGGETT. Of course it unfortunately is true, is it not, that 
the Administration did not put in any money in its budget for cor-
recting the therapy caps under any proposal? 

Mr. KUHN. There was no recommendation in this year’s Presi-
dent’s Budget, that’s correct. 

Mr. DOGGETT. As far as this year’s President’s Budget is con-
cerned as well, do you agree with the chief actuary of Medicare 
who has estimated that overpayments, as the Chairman said in his 
opening statement to Medicare Advantage shortened the solvency 
of the Part A trust fund by 2 years? 

Mr. KUHN. I guess the way I would characterize it, not as an 
overpayment but the opportunity to pay for additional benefits for 
those in Medicare Advantage. I would not dispute the information 
provided by Rick Foster that if you change the payment rates or 
rate reductions in Medicare Advantage it could extend the trust 
fund for an additional 2 years. However, the provisions put in the 
President’s Budget for changes in Medicare policy would extend the 
trust fund for an additional 4 years. 

Mr. DOGGETT. Well, some of those are fairly—have fairly oner-
ous consequences of doing that. You indicate that the President put 
in no money to help my constituent who has a head injury or lung 
disease and bumps up against the exceptions under Part B in a 
skilled nursing home, and yet, as I understand his budget he rules 
off limits taking even a dime from Medicare Advantage. 

Mr. KUHN. That’s correct. There are no recommendations for 
changes in Medicare Advantage payments in the President’s Budg-
et. 

Mr. DOGGETT. Is that still the Administration’s position that 
we are to look at Medicare and the many conflicting concerns and 
interests that we have but we’re to do all of it without taking a 
dime from the Medicare Advantage program? 

Mr. KUHN. Again, there’s no recommendations in the Presi-
dent’s on Medicare Advantage. But having said that we are con-
tinuing to look at the Medicare Advantage program and changes 
are in the offing. 

This year because we are making changes in fee-for-service, that 
also impacts Medicare Advantage. So this year’s proposal dealt 
with issues such as the frailty adjustment, to make sure that those 
adjustments were made accordingly, fee for service normalization 
and ESRD changes. So, there are changes that are ongoing with 
the payment system on Medicare Advantage as part of the regular 
regulatory process. 

Mr. DOGGETT. Finally with regard to long-term care facilities, 
you’ve had a couple of questions on this. As Dr. Miller pointed out, 
MedPAC made recommendations back in 2004, almost 3 years ago, 
to have you set up a facility and patient criteria system. When will 
we get it? 

Mr. KUHN. That’s a very good point. Basically MedPAC did 
make that recommendation and acting upon that we engaged the 
contractor RTI to give us a report on this. That report was made 
available late last year. Already we have convened one technical 
expert panel with the industry to help us kind of look at the report, 
come up with a set of recommendations. 
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Very soon we ought to be convening a second technical expert 
panel to help us move forward on that, and then the really hard 
work begins in terms of the development of assessment instru-
ments. I would hope within the next couple years we could be at 
a better place here but probably not before then. 

Mr. DOGGETT. You think a couple of years before a new regula-
tion is in place? 

Mr. KUHN. A couple of years before we would have some good, 
solid recommendations on a new kind of classification system for 
LTCH. 

Mr. DOGGETT. A couple of years before you make the rec-
ommendation, not before it becomes effective? 

Mr. KUHN. That’s right, a couple years before we’d have a final 
recommendation. 

Mr. DOGGETT. As far as where you are now, you said you 
brought in some experts. Has MedPAC, Dr. Miller had a chance to 
see and comment on the alternatives that you’re looking at? 

Mr. KUHN. They will be engaged in that process as we go for-
ward, yes, sir. 

Mr. DOGGETT. But they have not thus far? Are you members 
of the—— 

Mr. KUHN [continuing]. I can’t remember if they were on the 
technical expert panel or not. 

Mr. MILLER. I believe that we were briefed on the directions 
that they were going in, yes. 

Mr. DOGGETT. We would certainly need your further input on 
that. It’s been a very long process. 

Mr. MILLER. The only thing I would point out is that there’s ac-
tually two different pieces of legislation floating around from the 
two different associations in long-term care hospitals, which take 
pieces of our criteria and build them into legislation. I would also 
suggest that we start looking at that and think of one piece of leg-
islation that encompasses all of the criteria and use that as a place 
to start our discussions. 

Mr. DOGGETT. I’ll just follow up on that. Is there one of those 
approaches that you find preferable to the other? 

Mr. MILLER. No, what the industry did is they sort of selected 
pieces of our criteria and kind of pulled them apart and put them 
in two different bills. We think there needs to be both patient and 
facility criteria, and we have our list, and we think that the legisla-
tion needs to include all of it. 

Mr. DOGGETT. Do we need to move forward in passing that leg-
islation rather than waiting for another couple of years for them 
to come out with a recommendation? 

Mr. MILLER. I mean I think ultimately—and actually I’m not 
sure of this. I think ultimately there may need to be some legisla-
tion in order for the industry to—or for the agency to go forward, 
although I’m not sure of that. 

Mr. DOGGETT. What’s your view on that, Mr. Kuhn? 
Mr. KUHN. We haven’t taken an official position on any of the 

legislation that’s out there. It does, for example, exclude psychiatric 
and rehabilitation cases from going into LTCHs, but on the rest of 
the area, really getting the good, scientific basis in terms of how 
you make an assessment of when someone is ready to be trans-
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ferred from an acute care hospital to an LTCH. I just don’t know 
if we’re there yet on the body of evidence. 

So, legislation could get us part way there. I just don’t know if 
it would get us all the way there yet. 

Chairman STARK. Mr. Johnson, would you like to inquire? 
Mr. JOHNSON. Thank you, Mr. Chairman. You know, I liked 

the question Mr. Doggett asked about how you’re developing a pa-
tient assessment tool. I don’t think you really answered the ques-
tion, when’s it going to happen. You’re telling us maybe one, maybe 
2 years. 

Mr. KUHN. It’s probably still a lot of research and a lot of devel-
opment needs to go on, Mr. Johnson, and we’re probably 2 years 
out from the final effort in this area. 

Mr. JOHNSON. Well, that brings me to another question. It 
seems silly to me that we’re using outdated data. I’ve been after 
you guys about that before. But in home health care I think you 
went from ’97 to ’04, but ’04 is still 3 years old. You know, we send 
patients to doctors, and I think doctors are more reliable on mak-
ing decisions about where a patient ought to go or how long he 
ought to stay. Their information is current. I mean it’s of the 
minute. So, why can’t we get that kind of information and use it 
in our assessments? 

Mr. KUHN. I agree having the best information available for 
payment systems is absolutely key. Part of it is that the hospitals 
and other providers that provide us their information provide a re-
port at the end of the year. It needs to be audited. Then if there’s 
any disputes in it they need to go through that process. So, the 
whole back end process of auditing, making sure it’s accurate takes 
time to play that out. If there’s ways that we could accelerate that 
and use better, more current information we would certainly like 
to find a way, but at least at the time being it looks like it’s about 
as fast as we can move on the data for payment systems. 

Having said that, in terms of clinical information, now that we’re 
moving for paper reporting and some of those issues the data is 
turning around a lot quicker. So we’re doing better on that and we 
seem to be able to move that one because you don’t have to go 
through the extensive financial audits. So, on that side of the ledg-
er I think we’re going to have a better picture in the future. 

Mr. JOHNSON. Would it help if hospitals got everything on com-
puter and talked to each other? 

Mr. KUHN. Most of it is electronic now, and our cost reports are 
standardized. They seem to be able to get the information in accu-
rately and appropriately, but additional standardization in a num-
ber of areas probably would help as well. 

Mr. JOHNSON. You indicate, I believe, you announce that free 
standing, long-term health care would be subject to the 25 percent 
rule. Yet, in areas across our country communities have only one 
or two acute care hospitals. How is the CMS proposing to address 
areas with three or fewer hospitals, and will long-term care in 
these areas be exempted? 

Mr. KUHN. What we’re trying to do in that area is a couple of 
different thresholds. One is to make sure for the rural long-term 
care hospitals, they’re set at a 50 percent threshold, so they’re not 
held to the 25 percent threshold. Then also those areas like you de-
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scribed where there’s kind of a dominant player in the area, and 
say there’s two institutions, one could be at the 50 percent thresh-
old, the other could be, say, at a 40 percent. So, we think between 
the combination of both the dominant and the rural kind of set 
asides, I think it works in those areas and I think it makes a better 
policy. 

Obviously this is something we want to monitor as we do imple-
mentation. We’re going to do a 3-year phase in. The idea of a 3- 
year phase in was to deal with the first question you asked to 
make sure that you kind of synch this up at the end of the day 
with a better classification system so that it will be one for active 
monitoring for all of us. 

Mr. JOHNSON. Mr. Chairman, I don’t have any further ques-
tions. Thank you. 

Chairman STARK. Thank you. Mr. Thompson. 
Mr. THOMPSON. Thank you, Mr. Chairman. Mr. Kuhn, in re-

gard to the proposed rule, the IPPS rule, as I understand it, the 
adoption of the cost-based weights might result in an increase to 
rural facilities but that the shift to the severity-based DRG will 
certainly result in a decrease. I believe your staff has conceded that 
this proposal will bring about a net decrease in reimbursements to 
rural hospitals. I’m interested to know if you have any way to 
quantify the severity of the cut that the rural hospitals will experi-
ence. Has there been given any thought to providing some sort of 
carve out for the rurals or hold harmless for the rurals? 

Mr. KUHN. What you’re describing, you described it accurately. 
What happened was is when we did the cost-based weights last 
year that really did send payments away from surgical procedures 
more to medical procedures. Real hospitals, by kind of a generaliza-
tion tent to treat more medical cases than surgical cases, so they 
were the beneficiary of the changes made last year as part of the 
process. 

But last year when we laid out the proposal and as we talked 
about the proposal this year, when you go to severity adjustments 
it tends to have the reverse effect. Urban hospitals tend to see sick-
er patients and probably ought to be awarded accordingly as a re-
sult of the—— 

Mr. THOMPSON. I’m pretty familiar with the reasoning. I’m just 
wondering, have you been able to quantify what the hit is going to 
be to rural? 

Mr. KUHN [continuing]. I think the ultimate impact for rural 
hospitals over is a minus 1.5, maybe a minus 2 percent overall, a 
general characterization of rural hospitals. 

Mr. THOMPSON. So, have you thought about doing a hold harm-
less or provide some sort of—I don’t think anybody in this room 
thinks that rural hospitals are fat and sassy. They’re experiencing 
the same problems and maybe greater problems in other areas. It 
seems to me that this proposal would make things even more dif-
ficult for people who live in rural areas to get the type of medical 
care they need. 

Mr. KUHN. Now I think that’s a fair point. That’s not a specific 
proposal we made and we put forward. Having said that, what we 
could do is receive comments on it for people to give us comments 
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in terms of ways that we could look at that. So, we’re certainly 
open to hear any comments people might make. 

Mr. THOMPSON. Is it appropriate for me to ask you to give us 
some information on that or give us some thoughts? 

Mr. KUHN. We would be happy to come and talk to you and 
your staff at a later time about that if that would be helpful, happy 
to. 

Mr. THOMPSON. Thank you. My next question is regarding the 
recovery audit contractors that are used. I understand that these 
contractors are able to retain a pretty hefty percentage of recovered 
payments. Some of my hospitals tell me that there’s one particular 
state contractor, PRG Schultz working in California, that they’re 
denying reimbursements for almost all joint replacements, and 
these are ones that are done in IRFs. My question is if they go 
through the appeal process and they’re found to—and that reduc-
tion is overridden, will that money be reclaimed from the contrac-
tors? 

Mr. KUHN. Yes. We have these RACs, the recovery audit con-
tractors, that are operating right now in three states, California, 
New York and Florida. You’re right, the one in California has been 
active in looking at payment options in terms of rehab facilities. 
Right now they are looking at single joint replacement issues, 
things like that. 

We’ve talked extensively to California Hospital Association. I 
think you and others have directed them to us to talk about this 
issue. Right now, from understanding it’s that if the hospitals have 
appealed the determinations by the RACs none of them have been 
upheld in appeal—or they’ve all been upheld, none have been over-
turned. However if they are overturned of course, the dollars do 
flow back to the hospital. 

Mr. THOMPSON. It would come back from the contractor? 
Mr. KUHN. That’s my understanding, yes. If I’m incorrect, we 

can correct that for you for the record, but that’s my under-
standing. 

Mr. THOMPSON. Thank you. One final question. That’s the cuts 
to capital payments, and some hospitals—and I hate to continue to 
be parochial about this, but California hospitals have put a lot of 
money in regard to safety issues, specifically seismic safety. My un-
derstanding is that this particular proposal would come down pret-
ty hard on the efforts in California to protect patients from troubles 
that would come about if there were seismic incidents that would 
affect these hospitals. 

Mr. KUHN. I am aware of the seismic issues California hospitals 
have, and I think that would be a good thing for us to get a com-
ment from the hospitals of California and others as we think about 
it. 

The other thing to point out about the capital recommendations 
we make in the proposed rule, and going back to your concerns 
about rural issues is that for the recommendations the only 
changes we made or the only recommendations we’re making im-
pact urban hospitals. For rural hospitals we say leave them alone 
on capital, give them the full update in that regard. So, it really— 
the differentiation is between urban and rural. 
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Mr. THOMPSON. Well, urban and rural differences notwith-
standing, California hospitals, the money that they need to retrofit 
their hospitals is more than the equity in all the hospitals in Cali-
fornia combined. So, it’s a huge issue, and I know it’s a state man-
date to require the seismic retrofit, but I don’t think anybody at the 
Federal level is interested in putting patients in an unsafe situa-
tion. 

Thank you. 
Chairman STARK. Mr. Ramstad, I’m—we’re crowding toward the 

end of the vote here. I would hope that we could ask you both to 
stay as we’ve got five votes. It will take us the better part of a 
half—45 minutes, but if it’s possible we’d sure appreciate either or 
both of you staying. 

Mr. Ramstad. 
Mr. RAMSTAD. Thank you, Mr. Chairman. I’ll be as succinct as 

possible. I thank you, Dr. Miller and Mr. Kuhn, for being here, and 
I appreciate certainly the fiscal challenges that Medicare is facing. 
I agree that changes obviously need to be made. One of the con-
cerns I hear time and time again is that we can’t cut Medicare be-
cause Medicare payments compensate for low Medicaid reimburse-
ments. Isn’t it true that cross subsidization is a big deal, a major 
issue, especially for providers like long-term care facilities that 
typically see a large number of Medicaid patients, caseloads are 
dominated by Medicaid patients? I want to know, number one, how 
major is the cross subsidization issue and number two whether 
CMS is working with the states and providers to develop a system 
where Medicare pays for Medicare services and Medicaid pays for 
Medicaid services. That seems to make only good sense. 

Mr. KUHN. That’s a fair question. I think the most recent data 
I’ve seen on this and probably Mark Miller has probably better in-
formation than me right now, is that at least for a typical long- 
term care hospital, about 10 percent of their patient load is Medi-
care Part A stays, but it represents about 20 percent of their reve-
nues. So I think it makes the point you were talking about right 
there, there is a lot of cross subsidization going on there. 

Medicare itself works a lot with states in terms of their state 
plans to make sure that they’re appropriate and adequate in terms 
of their payment systems. But again, states have a great deal of 
leeway in terms of their ability and their determinations in terms 
of setting rates under the Medicaid program. But that happens not 
only with long-term care providers but other providers in the Med-
icaid program as well. 

Mr. MILLER. We’ve addressed this issue a couple of times. This 
comes up all the time, as you might imagine, and our concerns here 
are that first of all, using a small block of dollars to subsidize the 
larger block, the targeting is wrong. Facilities that have more 
Medicare would get more payments. Then finally you’d basically be 
inviting the states to step back in their responsibilities and so we 
think that this is really a problem. 

Mr. RAMSTAD. Thank you. 
Chairman STARK. Thank you [continuing]. We’ll recess subject 

to the call of the Chair. 
[Recess.] 
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Chairman STARK. I thank the witnesses and our guests for their 
patience. Mr. Hulshof will inquire. 

Mr. HULSHOF. Thank you, Mr. Chairman. I ask permission. I’ve 
got an extended written statement. May I include it as part of the 
record? 

Chairman STARK. Without objection. 
Mr. HULSHOF. Thank you, sir. 
[The information follows:] 
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Mr. HULSHOF. I, too, want to thank both you gentleman for 
sticking around. Mr. Chairman, this past Saturday, I was the com-
mencement speaker at the University of Missouri School of Health 
Professions. This was the new group going into physical and occu-
pational therapy, speech pathologists, and the theme of my re-
marks was what were you thinking? It actually was quite inspir-
ing, Mr. Kuhn. I see you smiling at me. But it was—I got their at-
tention when we went into it. 

What I want to do is, is I want to talk a little bit about and fol-
low up on what each of you has said regarding the 85 percent rule. 
You know, one of my biggest concerns, and Dr. Miller, you said, 
and I absolutely agree, we need a dynamic way of looking at reim-
bursements. I think the goal that we share that you have as well 
is an integrated post-acute care system. 

But I’ve got to tell you that one of my concerns about the 75 per-
cent rule is the seemingly arbitrary effect it has on patients, spe-
cifically those not within the 13 diagnostic categories that count to-
ward the 75 percent rule, including cardiac, pulmonary, cancer 
pain, joint replacement. So then patients that fall outside those 13 
qualifying conditions are often denied access at an inpatient facil-
ity. Access is most restrictive for patients whose needs benefit from 
these newer rehab specialties, especially pulmonary and cardiac 
and cancer. 

I don’t know if either of you have seen the Moran report that 
came out earlier this month. It basically says if you look at the 
drop in—as far as discharges from March 31st of 2004 compared 
to March 31st of 2007, so a three-year period of time, we have seen 
a nearly 80,000 reduction in discharges. That’s a 23.5-percent de-
cline. Now, Mr. Kuhn, you said, and I’m not—this is not an indict-
ment of what you said, but you said this is the intended impact. 
I mean, the whole idea of providing this integrated care. 

Yet I’ve got to tell you that, you know, 2 years ago, you may re-
call, Mr. Kuhn, you and I, we had a similar discussion, and you 
mentioned that, well, there was a high water mark because there 
was a spike in admissions because we had suspended the old 75 
percent rule. But I’ve got to tell you, looking back over the last cou-
ple of years, you know, this is a fairly harsh picture. Dr. Miller 
called it a blunt instrument, and I couldn’t agree more. 

So if we have achieved the intention—I mean, if the intent has 
now been realized, why don’t we stop where we are? Mr. Tanner 
and I, and I know he wasn’t able to return, but we have a bill. H.R. 
1459, that basically recognizes that we’ve achieved those admission 
goals we had hoped for in drafting the 75 percent rule, and we 
maintain the 60 percent threshold from here on out. You know, 
we’re not repealing it. We’re just—we’re standing pat with that. I 
would hope—I’m not going to ask you to comment on the bill spe-
cifically. 

But let me ask you, Mr. Kuhn, 2 years ago when we discussed 
the 75 percent rule, a lot of your prepared testimony back then fo-
cused on the need for research. You said research was an impor-
tant next step. Since then, what research has CMS done or what 
has CMS looked at to more appropriately identify the types of clin-
ical or functional or medical characteristics that could be used to 
refine the 75 percent rule if we keep it in place? 
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Mr. KUHN. I would agree with you, Mr. Hulshof, that indeed, re-
search is the way we need to go in this area. A couple of things 
that we’ve done in this area, first, right after we came out with the 
final rule back in 2004, we worked with the National Institutes of 
Health to convene a panel to help us talk about a research agenda 
and what would be the right way to go. 

As a result of that, we had an information notice to investigators 
that was posted last year by NIH in collaboration with us that 
talked really about the need for a research agenda for rehabilita-
tive care, and the fact that how we can increase the base of knowl-
edge of information that’s out there, and how CMS could work with 
researchers to help them design their studies, how we could find 
ways through our clinical research policy to make sure that Medi-
care would pay for the patients in these studies, all the things that 
we could do to the maximum extent possible. 

To be quite candid, we haven’t seen anything come forward yet 
as a result of that. We’ve had some general inquiries but no specific 
proposals yet on that agenda. But we want to continue in that 
area. 

Having said that, NIH convened another panel just a month ago 
to talk further about a research agenda which we participated in 
and encouraged as part of that process. Also, we’ve had some good 
outreach with the industry themselves, with specific rehabilitative 
hospitals and others who are trying to conduct some research. So, 
we’re probably not as far along as we would probably like to be, 
but we are making progress in that area. 

Mr. HULSHOF. I appreciate it. As my final comment, Mr. Chair-
man, thank you. I won’t ask you a question, Mr. Kuhn, but I’m con-
cerned about CMS’ proposal not to allow co-morbidity cases to be 
calculated. It’s been counted for the past 3 years. Starting next 
year, it won’t. If you don’t mind, I’ll submit a question to you and 
we can chat about this further. 

Mr. KUHN. We’d be happy to chat with you further about that, 
and we hope to get comments during the comment period on that 
specific issue. So, that would be helpful to hear more from you 
about that. 

Mr. HULSHOF. Thank you. Thank you, Mr. Chairman. 
Mr. MILLER. Could I add one thing to this? 
Mr. HULSHOF. Please. 
Mr. MILLER. You know, when the rule initially came out a few 

years back, and this I think just illustrates how difficult the prob-
lem is, we got a group of clinicians together and sort of talked 
about the implications in it. There was a lot of comments that you 
might imagine along the lines that you were saying. But there was 
also a clinician who said, actually—and we were talking about hip 
and knee replacement, that type of thing. There was also a clini-
cian who said I don’t use the facilities at all. I have a protocol 
where I send my patients through exercise, get them ready for the 
operation and then use strictly outpatient therapy and home 
health—or home setting in order to get them rehabbed. 

I think that points to the need that Herb is pointing out, and I 
think you’re pointing out, that we just lack a lot of clinical informa-
tion about what is needed for one situation versus another, and 
rehab is really a complicated area. Something that the commission 
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is going to call for in its June report—we’ve talked about it public, 
but it will be out next month—is to develop comparative effective-
ness information to try and address this as well as other types of 
issues where you get these complications. 

Chairman STARK. Thank you. Mr. Pomeroy, would you like to 
inquire? 

Mr. POMEROY. Mr. Chairman, the line of inquiry I have has 
largely been covered earlier, but I’ve got a couple of things to say 
about it. This involves the LTCH limitation. Mr. Kuhn, I would 
just say how disappointed I am representing two LTCHs in North 
Dakota. Each would have had substantial trouble with the initial 
25 percent proposal, and even 50 percent in rural areas from one 
referring source. 

Just the dynamics of health care in rural areas render this very 
crude cost containment instrument somewhat inequitable in its ap-
plication. I mean, we have dominant medical facilities that have re-
lationships with these LTCH’s for ventilator weaning, for wound 
closure. In light of the nature of utilization patterns, you’re going 
to have these major hospitals being a major referral source. 

So, to have all this time go by and not really get to the crux of 
the issue, which is an evaluation of the particular patient, the se-
verity of health conditions that they’re dealing with, the kind of 
care required for that patient, seems to me that you spend an 
awful lot of time going nowhere on getting an appropriate handle 
on this, even though the MedPAC recommendation is now I think 
3 years in the state. 

I’d like you to clarify for me—you talked about it a bit with the 
earlier questions, but do you intend to come down on a patient- 
based criteria for the appropriateness of LTCH funding, and if so, 
when? 

Mr. KUHN. You’re right. It is our intent to move forward on a 
way to better classify not only the patients but the facilities as 
well, at least some recommendations for doing that. If you look at 
it right now, an LTCH, the only classification we have is that it’s 
an acute care hospital with an average length of stay of 25 days 
or more. So what MedPAC opined on back in 2004, what we’ve 
moved forward with a contractor to get a report, which is out there, 
and we’ve already convened one technical expert panel, is now to 
take that information and what can we use for classification for 
both patients as well as facilities. 

Our best guess right now in terms of a research agenda to con-
tinue that forward is probably a 2-year window still is the best we 
can think of now. Would we like to do it sooner and faster? You 
bet. But at least that’s kind of our current expectation of where we 
think the next steps are. 

Mr. POMEROY. Do you believe Congress then should hold in 
abeyance its own thoughts on this matter until this period has run 
its course, or move some of the legislation that’s been pending? 

Mr. KUHN. You know, that’s a tough question to answer, be-
cause I don’t want to prejudge the research in any way, shape or 
form, but, obviously, if Congress wants to move forward with its 
own agenda, you know, that’s certainly their prerogative. 

I think we have some good information out there. I think the 
work of our first technical expert panel, we hope to convene a sec-
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ond one here very soon, hopefully will give us the information that 
we need to move forward on. 

So, you know, this is hard for me to say here, you know, trust 
us. But I’d like us to be able to see how much further we can get 
before Congress wants to legislate in this area and hold us account-
able for taking the next proper steps to move forward on a—— 

Mr. POMEROY. What time does your rule—when does your rule 
take effect? 

Mr. KUHN [continuing]. It is effective July 1. The final was pub-
lished about May 1, and it’s effective on July 1. What we have in 
that rule is kind of a 3-year transition on the 25 percent rule, and 
a chance for us to sync up the final classification somewhere, you 
know, in 2009, something like that. 

Mr. POMEROY. I’m sorry. I’m not quite sure I understood that 
part. 

Mr. KUHN. Yeah. What we did in the final rule, when we put 
the proposal out, we said we would do—our recommendation was 
to move to a 25 percent threshold immediately for free-standing 
LTCHs. But after the comment period and listening to the com-
ments we received, we said let’s do it over a 3-year transition. So, 
it would be 75 percent beginning on July 1, then move to 50 per-
cent, and then ultimately 25 percent in the third year. 

That bought us, you know, 3 years to kind of work on this classi-
fication system because the issue is, is the classification a more ap-
propriate system, or is the 25 percent rule more appropriate? So 
that kind of brings them both together so we can evaluate which 
one works best—— 

Mr. POMEROY. I could almost tell you right now. What could be 
better than patient assessment? This involves reimbursing medical 
care delivered per patient. 

Mr. KUHN [continuing]. Right. 
Mr. POMEROY. How can you do better than per patient certifi-

cation? 
Mr. KUHN. I agree patient assessment—perhaps Mark has some 

things to add about it, but, you know, the real crux of this issue, 
because these facilities are both acute care hospitals, one just has 
to have a longer length of stay, at what time do you stop active 
treatment in an acute care hospital and start treatment in an 
LTCH? How do you assess that? That’s a tough clinical question 
that people need to work on, that we all need to work on as we go 
forward. But Mark might have some ideas on that, too. 

Mr. MILLER. I mean, just—when we went through and did this 
analysis, and our analysis was based on data as well as going out 
and talking to clinicians that worked in the long-term care hos-
pitals, we acknowledged at the end of our report that even with a 
revised classification system for long-term care hospitals, patient 
and facility, there are still seams between the inpatient PPS sys-
tem and the long-term care hospital where, I mean, for example, 
you can literally take a patient out of one part of the hospital, 
move him to another, and move him into a different payment sys-
tem. I know you know this. 

So we said that there would still be issues that have to be 
worked through to kind of make sure that these two payment sys-
tems are calibrated to work with each other. We still would like to 
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see the patient and facility criteria move along. But I’m not sure 
that it will come—and we think it will make the situation better. 
I’m not sure it will eliminate the issue entirely. 

Mr. POMEROY. I do, Mr. Chairman, and I know my time has 
expired—— 

Chairman STARK. Go ahead. 
Mr. POMEROY [continuing]. I think that they were—I like the 

changes to the rule better than I like the initial rule. I thought the 
initial rule was horrible. Now I think what they’re moving forward 
with is merely bad. 

[Laughter.] 
Mr. POMEROY. It could be better. I do think that at least Con-

gress will have the chance to act before the—some of the outyears 
kick in. Thank you, Mr. Chairman. I yield back. 

Chairman STARK. Thank you both. Thank you for your patience 
as we went off and voted on some very seriously important legisla-
tion. We’ll, I’m sure, be talking with both of you again more as we 
proceed and try and find answers to these questions. 

We now have an exciting panel who have all come here today to 
volunteer to give back money to Medicare, because they all feel 
they’re being overpaid. 

[Laughter.] 
Chairman STARK. They’re here to support the Medicare Advan-

tage program. I’m just so thrilled that the Federation of American 
Hospitals has sent Mr. Chip Kahn to counsel with us. The Amer-
ican Hospital Association has sent its President and CEO, Mr. 
Umbdenstock. The American Health Care Association sent its 
President, Bruce Yarwood. The American Association of Medical 
Colleges and the Greater New York Hospital Association has sent 
Mr. Stanley Brezenoff. The National Association for Home Care 
and Hospice and the Michigan Home Health Association has sent 
someone Mr. Camp would like to introduce. 

Mr. CAMP. Well, thank you, Mr. Chairman. I appreciate the op-
portunity to introduce Christine Chesny, President of the 
MidMichigan Visiting Nurses Association from my hometown of 
Midland, Michigan. I’ve known Chris for many years. We’ve visited 
over the years on home health issues, and particular on home 
health agencies in Michigan. She’s been an effective leader and ad-
vocate, and I welcome her to the Committee and look forward to 
her testimony today. I know it will be informative. 

Thank you very much, Mr. Chairman. I yield back. 
Chairman STARK. Thank you. Dr. Mary Beth on behalf of the 

American Medical Rehabilitation Providers Association is our 
cleanup batter today. 

Chip, lead off. 

STATEMENT OF CHARLES N. KAHN III, PRESIDENT, 
FEDERATION OF AMERICAN HOSPITALS 

Mr. KAHN. Thank you, Mr. Chairman and other Members of the 
Subcommittee. I appreciate the opportunity to appear here today to 
discuss Medicare policy on behalf of the Federation of American 
Hospitals, the nation’s investor-owned hospitals. 

While Medicare has successfully protected America’s seniors and 
disabled for many decades, the program frequently challenges the 
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hospitals that its beneficiaries depend on for care. I will cover 
today five of those challenges. 

First, CMS proposes a payment rule for FY08 that cuts Medicare 
payments by some $25 billion. This proposal comes as MedPAC es-
timates overall Medicare—hospital Medicare margins at negative 
4.5 percent for 2007, and so recommends a full market basket for 
hospitals for FY08. The CMS reg ignores the deteriorating Medi-
care hospital fiscal condition, and what is particularly frustrating 
is that the proposal is based on questionable analysis. 

Most of the cuts occur because CMS has decided to make the 
DRG system more sensitive to patient severity. CMS has paired 
the refinement with cuts in payments based on the assumption 
that hospitals will reap some kind of financial windfall from the ef-
fects of this policy change. Our analytical work has yet to reveal 
a credible basis for what amounts to an overall payment reduction 
of 4.8 percent over the next 2 years. 

Additionally, CMS proposes to cut hospital capital payments. The 
justification for these cuts are based on an analysis by CMS that 
covers 1996 to 2004. What hospitals experienced in 1996 is hardly 
relevant today, and in 2004, the Medicare hospital capital margins 
dropped to their lowest point, 5.1 percent, which is 34 percent 
below 2003, and extending that trendline further, capital margins 
today could easily be negative and are part of the negative bottom 
line on Medicare which is shown by MedPAC. Hospitals need relief 
from these CMS cuts. 

Second, these very cuts result from payment reforms that CMS 
would institute in response to problems identified with physician- 
owned specialty hospitals, while the Administration has failed to 
properly exercise its authority to apply the Stark rule in this re-
gard. Yes, the CMS proposal will cut payments. But it will utterly 
fail to address the perverse economic fundamentals of self-referral 
and ownership on which the physician-owned pseudo hospitals op-
erate. Payment changes will never resolve the conflict of interest 
inherent in this type of ownership and referral that is so disruptive 
in our health care system. 

CMS’s action fails to eliminate the incentive for facilities to in-
crease utilization, to avoid Medicaid and uninsured patients, to di-
vert to their own facilities well-insured and healthier private pay 
patients, to avoid emergency room and on-call obligations, or even 
to continue to engage in careful selection of Medicare patients. We 
strongly urge the Congress this year to permanently ban self-refer-
ral to these facilities. 

Third, public reporting of quality and performance metrics can 
lead both to improved care and better informed patient consumers. 
There is strong evidence that the reporting of the Hospital Quality 
Alliance, HQA, measures is making a difference. We recommend 
both reinforcing HQA’s contributions and putting in place a na-
tional quality improvement agenda through expanding the role of 
the National Quality Forum to serve as the priority setter for the 
advancement of clinical performance metrics and as metric over-
seer. 

Congressional support is essential here whether you proceed with 
pay-for-performance or continue the current course of measurement 
and transparency. 
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Fourth, while there is always a need for examination of the role 
of providers in the post-acute continuum, CMS has adopted arbi-
trary regulations in this area that we believe fail the patients. In 
one case, the 75 percent rule rehab hospitals, not yet fully imple-
ment, it has already exceeded estimate caseload declines and pro-
vided fiscal savings beyond that targeted by CMS. So, the Congress 
should act to sustain enforcement at 60 percent. 

As regards to long-term care acute hospitals, CMS has advanced 
punishing policies that will likely result in payments below cost 
and that establish unprecedented quotas on referral sources. In-
stead, CMS should develop facility and patient certification criteria, 
as MedPAC recommends, to ensure that only the most medically 
complex patients are treated in these hospitals. 

Finally, Mr. Chairman, we support the Subcommittee’s interest 
in reauthorizing the Child Health Insurance program and fixing 
Medicare physician payment. However, with your PAY–GO respon-
sibilities, funding must be found for these reforms. As Rick Foster, 
the CMS actuary, has pointed out, Medicare Advantage policies 
currently weaken the hospital trust fund by an initial 2 years. We 
believe these policies warrant your reexamination. 

In this regard, we hope that you find funding that is fair to the 
Medicare beneficiaries and to those providing the medical care that 
beneficiaries depend on and are entitled to receive. 

Thank you, Mr. Chairman, and the Subcommittee. I’ll be happy 
to answer questions. 

[The prepared statement of Mr. Kahn follows:] 
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Chairman STARK. Thank you, Chip. 
Mr. Umbdenstock, would you like to inform and enlighten us in 

any way you’d care? 

STATEMENT OF RICHARD J. UMBDENSTOCK, 
PRESIDENT AND CHIEF EXECUTIVE OFFICER, 

AMERICAN HOSPITAL ASSOCIATION 

Mr. UMBDENSTOCK. Thank you, Mr. Chairman. It’s my pleas-
ure to be here today on behalf of our 5,000, nearly 5,000 member 
hospitals. 

Mr. Chairman and Members of the Committee, the men and 
women of hospitals do great things in the face of very tough chal-
lenges. Demand is soaring, and the resources needed must keep up. 
My task today is to briefly explain how Congress can help hospitals 
face those challenges. 

First, we appreciate that Congress has rejected the more than 
$100 billion in cuts to Medicare and Medicaid that the Administra-
tion had proposed. Neither chamber’s budget resolution contains 
cuts to these programs, and 223 House Members and 43 senators 
signed letters specifically opposing such cuts. We urge Congress to 
continue to hold the line on cuts. 
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Mr. Chairman, we support your efforts to do away with the 45 
percent trigger, an arbitrary and misguided approach to dealing 
with the challenges facing Medicare. 

We urge you to follow the recommendations of MedPAC to grant 
a full update for inpatient and outpatient services. This is critical 
to ensuring that Medicare reimbursement keeps pace with inflation 
and to reversing the dramatic decline in hospitals’ Medicare mar-
gins. MedPAC projects Medicare margins to fall from negative 3.3 
percent in 2005 to negative 5.4 percent in 2007, a ten-year low. 
With 65 percent of hospitals being paid less than the cost of serv-
ices provided to Medicare patients, a full update is not just war-
ranted, but necessary. 

However, what is unwarranted and unnecessary is the CMS pro-
posal to cut $25 billion in payments for the services that bene-
ficiaries need. First, they cut $24 billion by asserting that hospitals 
might change coding practices as a result of the new severity-ad-
justed DRG system. The new DRGs are simply a refinement of a 
classification system that hospitals have been using for 23 years. 
As a result, there is unlikely to be any change in coding practices. 

Second, CMS proposes cutting capital payments by nearly $1 bil-
lion. Urban hospitals in particular would be deeply affected. CMS 
went well beyond its charge by recommending these two significant 
changes, and their action clearly exceeds Congressional intent. Two 
Members of the Committee, Representatives John Lewis and Jerry 
Weller, are circulating a letter among their colleagues calling on 
CMS to eliminate these provisions. We appreciate their efforts, and 
we urge Congress to do whatever is needed to block these provi-
sions. 

Regarding inpatient rehabilitation facilities, the 75 percent rule 
is making it difficult for patients to get the care they need. A study 
recently found that nearly 88,000 patients were unable to receive 
care in rehabilitation hospitals during the first 2 years of the 75 
percent rule phase-in, an assessment that far exceeds CMS’ origi-
nal estimate of 7,000 patients. We therefore oppose moving to the 
65 percent threshold in July. 

We are equally concerned that many Medicare fiscal inter-
mediaries have further restricted the number of patients who can 
be treated by these hospitals by issuing local coverage determina-
tions based on unreasonable definitions of medical necessity. The 
AHA supports ensuring that all fiscal intermediaries use the na-
tional guidelines currently in place for medical necessity. Passage 
of H.R. 1459 would accomplish this goal. 

Regarding limited service hospitals, we strongly urge Congress to 
enact a permanent ban on physician self-referrals to limited service 
hospitals, with limited exceptions for existing facilities that meet 
strict investment and disclosure rules. When decisions are made 
with the doctor-owner’s bottom line in mind, it’s not in the patient’s 
best interest. So, self-referral should be banned. 

Rural hospitals provide essential health care services that 9 mil-
lion Medicare beneficiaries need. Yet Medicare margins are the 
lowest for rural hospitals. The AHA supports H.R. 1177, which 
would extend permanently the outpatient PPS hold harmless provi-
sion for sole community hospitals, along with a number of other 
rural initiatives outlined in our written statement. 
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The AHA is strongly opposed to a provision in the Administra-
tion’s FY08 budget that recommends a nearly $5 billion reduction 
over the next 5 years in payments to hospitals for graduate medical 
education. The Medicare Advantage plans, however, would con-
tinue to receive fundings for GME costs. We ask that the Sub-
committee protect the payments to teaching hospitals, and we sug-
gest that a source of legitimate savings in the Medicare program 
would be GME payments to Medicare Advantage plans that are not 
reaching the teach organizations. 

In addition, some Medicare Advantage plans are not reimbursing 
critical access hospitals at 101 percent of their cost as traditional 
Medicare does. H.R. 2159 would correct this inequity. 

Mr. Chairman, hospitals face significant challenges as they strive 
to provide the best care possible to Medicare patients. You have 
our pledge to help the Medicare Program accomplish its important 
goal. 

Thank you. 
[The prepared statement of Mr. Umbdenstock follows:] 
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f 

Chairman STARK. Thank you. Mr. Yarwood, would you like to 
proceed? 

Mr. YARWOOD. Sure. Do you want me to just go off message, 
or do you want me to read this to you? 

[Laughter.] 
Chairman STARK. Whatever you want to do. I was just won-

dering if we changed the Stark laws to the Camp laws whether the 
Administration might be more apt to enforce them. 

Mr. CAMP. I wouldn’t count on it. 
Mr. YARWOOD. Well, the staff behind me is—they have over— 

under 30 seconds of how long it will take me to go off message. So, 
I’ll try my best. 

STATEMENT OF BRUCE YARWOOD, PRESIDENT AND CHIEF EX-
ECUTIVE OFFICER, AMERICAN HEALTH CARE ASSOCIATION/ 
NATIONAL CENTER FOR ASSISTED LIVING 

Mr. YARWOOD. Most of what I’ve had to say has been gone over 
and somewhat repetitive, but let me start. As you know, I am hon-
ored to be here and don’t do this very often, so, thank you. But I’m 
on here on behalf of—we have 11,000 member facilities and nearly 
2 million employees that work for us, significant impact on what 
we do. 

The nursing home of 30 years ago primarily cared for chronically 
ill residents with long lengths of stay. Today, nursing homes are 
developing to meet specific needs of today’s aging American. We’re 
seeing developments in services for more clinically complex pa-
tients with increased level of short-term rehabilitative care and 
services, an average length of stay of 25 days. 

During this time, I’ve also seen a positive shift in which quality 
improvement programs are focused on delivering the highest qual-
ity patient care. You can recall 7 years ago, we had more than 
2,000 long-term care facilities in bankruptcy, primarily as the re-
sult of an altered payment system that we had a hard time adapt-
ing to. These bankruptcies really threatened our ability to take 
care of folks. But progress has been achieved due to the fact that 
providers, regulators, lawmakers and consumers have established 
a more productive cooperation culture, which is undoubtedly con-
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tributing to the rising care quality and the standards of America’s 
nursing homes. 

To continue the positive trends and make necessary investments 
to prepare for this aging population, the long-term care profession 
requires continued financial stability. The yo-yo effect hurts us a 
lot. The link between stable funding and quality has been noted 
time and time again. 

I might just add that recently we had—we rolled out something 
called My Innerview, and what it showed is that in a survey of 
nearly 100,000 nursing home patients and their families, the vast 
majority, more than four out of five, are highly satisfied with the 
care provided in our nursing homes. Only 3 percent rated the satis-
faction level as poor. 

As has been said more than once today, at present, there’s an ex-
cessively fragmented, irrational health services payment structure. 
When it comes to post-acute, now we have it backward. Our post- 
acute payment structure is tied to the setting in which patients are 
placed, not to the patients and the services required. 

For certain diagnostic conditions, the inpatient rehab facility and 
long-term care hospital payments can be much higher than the 
SNF payments. Some of this is clearly due to the variations in the 
severity of illness. Yet because there are no common patient assess-
ment tools or outcome measures across all settings, it is not pos-
sible to determine whether patients are being treated in the most 
appropriate setting, and whether resources are being allocated suf-
ficiently and appropriately. 

Until a uniform system is finalized and applied, health care pro-
fessionals must do a better job placing acute, post-acute patients in 
the most appropriate care settings. We support the use of hospital 
discharge planning as the starting point to standardize the post- 
acute assessment tools. 

Mr. Chairman, at a time when the Administration and Congress 
are considering budget cuts in many essential health care pro-
grams, our first priority must be to ensure that we spend the exist-
ing resources wisely, as you well know. We are severely concerned 
about the potentiality of the cuts since we have been working real 
hard to balance out and stop the yo-yo effect. We have the lowest 
overall operating margins of all major health care providers, and 
we are operating in an environment of drastic cost increases in 
terms of the key building blocks of labor, energy, liability and tech-
nology. 

You heard the question someone asked before, is it appropriate 
that Medicare subsidize Medicaid? Until we start sorting out that 
whole thing, we have no choice. Mark Miller was correct. We do 
make a sizable profit, but that goes to subsidize the Medicaid pro-
gram, which we’re underfunded about 13 percent across the coun-
try. 

There are also ways to achieve the budgetary savings. A lot has 
been said about the 85 percent rule, and I won’t dwell on it. All 
I can say is that our cost per day averages about $500 compared 
to $800, $1,000, or whatever. So, we’re seeing—we see no diminu-
tion of care. Quite the contrary. We see the same at a much lower 
cost. 
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Secondly, what we—someone also talked about the therapy cap 
problem. We would suggest that—we’re going through and doing 
our studies now. We would suggest that we’ll have a system to 
offer to you in September or October, so we would also with CMS 
to move this therapy cap problem down the line. It is irresponsible 
to have a $1,780 cap for someone that needs incredible rehab ther-
apy. So, we think that we can move in that way. 

Third, we think that there are savings that should be incurred 
under what we call the 3-day hospital stay. It was a neck in the 
funnel effect a long, long time ago. We think that it’s way past— 
outlived its usefulness. In fact, what we see is a discriminatory 
practice with the Medicare Advantage plans, because they have no 
3-day stay. We do. They do not. 

So as we move forward in taking a look at the Advantage plans 
as has been the focus, we find there are a lot of activities that we 
need to pass on to you and follow up with, both in terms of how 
we contract, how they’re operated under, and the different cir-
cumstances in which those Advantage plans are working with us. 

So, as I said, a lot of this has been said already today, and I’ll 
try to stay on message and finish up by saying thank you very 
much. 

[The prepared statement of Mr. Yarwood follows:] 

Prepared Statement of Bruce Yarwood, President, 
American Health Care Association 

Thank you, Mr. Chairman, and this Committee, for providing the long term care 
community such a timely and valuable opportunity to discuss the long term care 
profession’s ongoing commitment to providing quality long term care and services, 
and your efforts, specifically, to foster a constructive, cooperative environment in 
which we can continue to work successfully together on behalf of our nation’s most 
vulnerable population of seniors and disabled citizens. 

I am Bruce Yarwood, President and CEO of the American Health Care Associa-
tion, the nation’s largest long term care advocacy organization. I am honored to be 
here today to speak on behalf of our nearly 11,000 member facilities nationwide, and 
the nearly 2 million caring employees who provide critical care and services to 1.5 
million frail, elderly and disabled every day. 

My 30 years in long term care provide me a unique perspective on the state of 
the profession, and how to best meet the needs of our patients and residents in the 
years to come. Over the course of those 30 years, I have been the operator of facili-
ties in northern California; served as a public servant running California’s Medicaid 
program, MediCal; served as President of the California Association of Health Fa-
cilities; and have had the pleasure of working with several of you on this committee 
here in Washington during my more than 18-year tenure with AHCA. 

I have witnessed first-hand and been a part of many significant changes in the 
long term care profession since I began my career. The nursing home of the early 
1970s and through the ’80s and ’90s primarily cared for chronically ill residents for 
long lengths of stay ranging from many months to several years. 

Our 21st century nursing homes are developing to meet the specific needs of to-
day’s aging American, where choice and the need for specialized services are more 
defined. We’re seeing developments in both brick and mortar and care services to 
provide an increased level of short-term rehabilitative care and services to a more 
clinically-complex patient—for an average of 25 days for the Medicare patient. Dur-
ing this time, I have also witnessed a positive shift in which care quality improve-
ment programs—collaborative, successful and ongoing efforts between providers and 
Government—are focused upon delivering the highest quality patient-centered care 
available. 

In the context of today’s discussion, I would like to preface my comments and ob-
servations by stating that the long term care profession has made tremendous 
strides to improve the quality of care and the quality of life of the nearly three mil-
lion Americans who require critical skilled nursing care and services every year. At 
no time in the long term care profession’s recent history has the commitment to 
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quality been greater, and I am proud to sit before you today on our profession’s be-
half. 

Progress has been achieved due to the fact the entire long term care stakeholder 
community—providers, regulators, lawmakers and consumers—has established a 
more productive ‘culture of cooperation’—which is undoubtedly contributing to the 
rising care quality standards in America’s nursing homes. It is this spirit of a pri-
vate/public partnership with a collective mission for quality care where we have 
been able to move the needle on quality. 

We must be aggressive in addressing the many quality challenges remaining—and 
objective in our assessment as to how best to move forward. There’s far more to do, 
that’s for certain, but we are extremely confident we are heading in the right direc-
tion. As we proceed, we must all ensure the entire stakeholder community is pre-
pared to meet the growing complex care needs of the baby-boom retirees—who will 
inundate our long term care system in the years ahead. 
Economic Stability—The Foundation of Quality Care 

In order to continue these positive trends and make the necessary investments 
to prepare for this aging population our shared success, the long term care profes-
sion requires a platform of continued financial stability—and will be the primary 
determinant to meeting our collective quality improvement goals and objectives. 

That link between stable funding and quality has been noted time and again— 
by former Secretary of Health & Human Services Tommy Thompson, former Admin-
istrator of the Centers for Medicare and Medicaid Services (CMS), Dr. Mark McClel-
lan, and most recently CMS Acting Administrator Leslie Norwalk, whose article for 
this month’s edition of Provider magazine states, 

‘‘Nursing home providers have been on the leading edge of this quality move-
ment. Long before hospitals, doctors, home health providers, pharmacies, dialysis 
facilities and others came to the table, the nursing home industry was out front 
with Quality First—a volunteer effort to elevate quality and accountability. . . . 
Advancing Excellence in America’s Nursing Homes launched last September . . . 
builds on the 2001 Quality First campaign and stresses the essential connection 
between quality, adequate payment for services and financial stability.’’ 

As Ms. Norwalk pointed out, Quality First was the first nationwide, publicly ar-
ticulated pledge by a community of health care providers to voluntarily establish 
and meet quality improvement targets. The hallmark of our effort has been raising 
the standards of accountability—and consumers, taxpayers, and lawmakers have 
every reason to expect Government resources to be utilized in a manner that sup-
ports the provision of high quality long term care for every American. We are proud 
of our progress thus far—and remain committed to sustained improvement for the 
future. 

This increased focus on resident-centered care, actual care outcomes, increased 
transparency and public disclosure, enhanced stakeholder collaboration and the dis-
semination of best practices models of care delivery is paying off. 

Key quality indicators tracked by the joint federal-provider Nursing Home Quality 
Initiative (NHQI) have improved since we stood with HHS and CMS officials to 
launch this pioneering program five years ago. Since that time, we have experienced 
improved pain management, reduced use of restraints, decreased number of patients 
with depression, and improvements in physical conditions such as incidents of pres-
sure ulcers. 

In addition, Mr. Chairman, satisfaction of patients and family members is a crit-
ical measure of quality. Just last week, My Innerview, Inc. released the second an-
nual report based on an independent survey of nursing home patients and their 
families. The report, 2006 National Survey of Resident and Family Satisfaction in 
Nursing Facilities, indicates that a vast majority (82%) of consumers nationwide are 
very satisfied with the care provided at our nation’s nursing homes—and would rate 
the care as either excellent or good. 

We have been able to achieve these positive advances due to our collective com-
mitment to quality—and the Government’s recognition of how critical economic sta-
bility is for our sector has enabled us to continue these trends. 

Annual cost of living increases are integral to maintaining economic stability, and 
essential to the continued provision of quality care. Skilled nursing facilities have 
the lowest overall operating margins of all major health care providers, and we are 
operating in an environment of dramatic cost increases in terms of the key building 
blocks of labor, energy, liability and technology. 

The Administration’s recent budget proposal to freeze the SNF market basket up-
date in the coming fiscal year, create a prescriptive annual decrease of the market 
basket, and totally eliminate reimbursement for Medicare bad debt, not only in-
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fringes on Congress’s authority to determine funding levels for the Medicare pro-
gram, but would also siphon off more than $10 billion in funds over the next five 
years—the very funds utilized to sustain our quality improvement efforts. 

Further, Mr. Chairman, to continue focusing solely upon Medicare margins in the 
nursing home sector does a disservice to those frail, elderly and vulnerable individ-
uals who receive care and services in those facilities. Nearly 70 percent of our na-
tion’s nursing home patients rely on Medicaid to fund the ‘around-the-clock’ long 
term care and services required, a program that pays, on average, less than $6 an 
hour for critical around-the-clock care and services. 

But Congress cannot accurately assess the long term care marketplace and pa-
tients’ growing needs without considering the rampant Medicaid underfunding cri-
sis. America’s nursing homes lose an average of approximately $13 per Medicaid pa-
tient per day. This annual $4.5 billion loss translated into a negative Medicaid oper-
ating margin of 7.06% in 2006—an unfortunate situation that is expected to con-
tinue throughout 2007. 
Cost-Efficient, Clinically-Appropriate Post Acute Care 

In regard to the so-called Medicare ‘‘75% Rule,’’ Mr. Chairman, we state our un-
equivocal support for your recent efforts to continue moving towards full implemen-
tation. It is the right policy at the right time, being implemented for all of the right 
reasons. 

Skilled nursing facilities (SNFs) are clinically appropriate, cost-effective settings 
providing the highest quality care and rehabilitative services. It is essential to note 
that since implementation of the 75% Rule was re-initiated in 2004, no Medicare 
beneficiary has been denied access to care—and the Federal Government has saved 
hundreds of millions in taxpayer dollars. 

Recently-introduced legislation to suspend implementation of the 75% Rule is con-
trary to the interests not only for patients, but also to U.S. taxpayers—who deserve 
to see Medicare resources spent in the most efficient, cost-effective manner possible. 
Suspending implementation also runs contrary to the recent changes in the SNF pa-
tient classification system (RUGs 53), which provides incentives for SNFs to more 
accurately assess, and provide quality care to the patients requiring higher intensity 
rehabilitation services—at significantly lower cost (more than $500 per day) than 
those same patients who receive care in inpatient rehabilitation facilities. 

The Rule differentiates the truly high acuity patients who need the most intensive 
rehabilitation services provided in a hospital setting from those who could be cared 
for in other settings, like SNFs, at the same high level and quality—and at a signifi-
cantly lower cost to the Medicare program. With these policies in place, it is illogical 
in the context of both care quality and fiscal prudence for either Congress or the 
Administration to take action which delays full implementation of the 75% Rule. 
Therapy Caps—Cost Containment Not in the Interest of Patient Rehabilitation 

After a Medicare beneficiary has exhausted their 100-day Part A coverage for re-
habilitation and post acute care services, they may require additional clinically nec-
essary therapy services—including physical or occupational therapies or speech, lan-
guage pathology—which is covered by a Part B benefit. 

Unfortunately, current policy places arbitrary limits—or a cap—on the amount of 
the vital therapy services that are covered under Part B—an annual cap of $1,780. 
Practically since the inception of the cap, Congress has seen the error in this policy 
and for the past two years has directed CMS to develop an exceptions process for 
patients requiring rehabilitation in excess of the cap. Though this exceptions process 
is in place, it is not intended to be a long term solution to this illogical payment 
ceiling. 

In order to move away from an arbitrary ‘‘therapy cap’’ scenario, we have pro-
posed and are working with Congress and the Administration to develop a perma-
nent, condition-based payment system for Part B covered therapy services. Such a 
system should be crafted to ensure appropriate rehabilitation services are available 
to the frail and elderly receiving care in our nation’s nursing facilities when they 
are required. 

We encourage Congress to require CMS to engage in a condition-based therapy 
reimbursement pilot program for one full year, and then fully implement a similar 
system nationwide while maintaining the current exceptions process to protect 
Medicare beneficiaries. 
Moving to a Diagnostic-Based Post Acute Payment System 

At present, there is an excessively fragmented and irrational health care services 
payment structure. When it comes to post acute care, for example, we now have it 
backwards: our post-acute payment structure is tied to the institutional setting in 
which patients are placed—not to the patient and the services required. 
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CMS requires different patient assessment instruments for three of the four post- 
acute care provider categories, and requires each provider to be certified under sepa-
rate criteria. CMS ensures patient safety and quality in each of these settings 
through vastly different regulatory structures. In addition, the physical settings in 
which patients receive care greatly differ—ranging from a patient’s home to a nurs-
ing home to a hospital. 

Most post-acute care providers, physicians and others involved in patient care be-
lieve in a hierarchy of acuity among the different settings, and assume patients with 
the highest acuity clinical needs will receive care in the highest acuity setting. Re-
search as well as provider experience shows that different post-acute care settings 
sometimes serve similar patients. This overlap in patient populations can occur for 
legitimate non-clinical reasons or clinical reasons that are not measurable by re-
search. Regardless, the overlap is sometimes inappropriate, and results in Medicare 
overpayment. 

For certain diagnostic conditions, inpatient rehabilitation facility (IRF) and long 
term care hospital (LTCH) reimbursements are much higher than SNF payments. 
Some of this is clearly due to variations in severity of illness. Yet, because there 
are no common patient assessment tools or outcome measures across all settings, 
it is not possible to ascertain whether patients are being treated in the most appro-
priate setting—and whether resources are being allocated efficiently and appro-
priately. 

AHCA strongly supported language in the Deficit Reduction Act of 2005 (DRA) 
that served as a first step in reforming the post-acute care payment system. As is 
currently being developed, we believe it is essential for CMS to develop a patient 
centered uniform screening and assessment tool for post acute care patients, and a 
uniform integrated payment system based on this comprehensive assessment tool fo-
cused not on the site where services are provided but, rather, on the needs of the 
patient. 

But until CMS can finalize and apply a uniform system, it can do a better job 
of placing post acute patients in the most appropriate care settings. For example, 
AHCA supports the use of hospital discharge planning as a starting point to stand-
ardize post acute assessment tools. 

For patients with prior hospital stays, CMS should continue to apply hospital dis-
charge planning that is already required by law and regulations. AHCA also sup-
ports continued Quality Improvement Organization (QIO) review of the appropriate-
ness of patient placement. 
Conclusion 

Mr. Chairman, at a time when the Administration and Congress are considering 
budget cuts in many essential health care programs, the first priority must be to 
ensure we spend existing resources wisely and efficiently—and in a manner that 
best serves our seniors, our taxpayers and our citizens at large. 

With the imminent wave of long term care patients before us, I reiterate that we 
must work together cooperatively to establish a health care system—particularly for 
post acute and long term care—which is patient centered, not site-centered. 

For the reasons I have outlined, Mr. Chairman, it is imperative for Congress to 
take action to address the many existing payment and regulatory inconsistencies for 
skilled nursing facilities to ensure that we are able to effectively meet the needs of 
our aging population and continue the positive quality trends we are seeing. The 
Long Term Care Quality and Modernization Act of 2006 (HR 6199), which was intro-
duced in the 109th Congress, represents an important step toward establishing and 
nurturing a culture of cooperation—a legislative step we enthusiastically embrace 
and endorse. This legislation would encourage investment in capital improvements 
and health information technology, support the sustainability of a stable and well- 
trained workforce, require joint training and education of surveyors and providers, 
and implement facility-based training for new surveyors. 

The bill would also enhance the role of nurse practitioners in the nation’s nursing 
homes and amend current law to allow nursing facilities to resume their nurse aide 
training program when deficiencies that resulted in the prohibition of the training 
have been corrected, and compliance has been demonstrated. 

On the front lines of care, Mr. Chairman, these proposals are significant, and they 
merit strong support. 

And from the standpoint of common sense, what is best for our patients and, in-
deed, what is ultimately best for the future of our nation’s health care policy, these 
proposals should be implemented as quickly as possible. 

Each of us here today seeks precisely the same objective—which is to improve the 
quality of care received by every long term care patient in America, and to do so 
in a manner that helps us best measure both progress as well as shortcomings. 
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As I have noted, Mr. Chairman, improving care quality is a continuous, dynamic, 
ongoing enterprise. While we are enormously proud and pleased by our care quality 
successes, we acknowledge there is far more to accomplish. And from our profes-
sion’s standpoint, there has never been a broader recognition of the importance of 
quality, or a broader commitment to ensure it continues to improve by working to-
gether. 

Thank You. 

f 

Chairman STARK. Thank you. 
Mr. BREZENOFF? 

STATEMENT OF STANLEY BREZENOFF, PRESIDENT AND 
CHIEF EXECUTIVE OFFICER, CONTINUUM HEALTH PARTNERS 

Mr. BREZENOFF. Thank you, Mr. Chairman, other distin-
guished Members of the Committee. I thank you for the oppor-
tunity to testify before you today. I am the president of Continuum 
Health Partners, a major health care network in New York City 
that includes four distinguished teaching hospitals; Beth Israel 
Medical Center, St. Luke’s and Roosevelt, Long Island College Hos-
pital and the New York Eye and Ear Infirmary. 

These hospitals are safety net hospitals, and they are distin-
guished in part by the extraordinary degree to which they provide 
care to New York’s poor, uninsured and the elderly. Of Contin-
uum’s 123,000 inpatient discharges in 2006, nearly 65 percent were 
Medicare or Medicaid. Our emergency room visits, over a quarter 
of a million were more than 45 percent Medicare and Medicaid. Of 
our more than 600,000 clinic visits, over 80 percent were insured 
by Medicare and Medicaid. 

We also have a total of 80 residency programs, and in 2006, 
trained and educated over 1,000 interns and residents. So, today 
I’m pleased to testify on behalf of both the Association of American 
Medical Colleges, which represents all 125 accredited medical 
schools and nearly 400 major teaching hospitals and health sys-
tems throughout the United States and the Greater New York Hos-
pital Association, which represents nearly 300 hospitals and con-
tinuing care facilities in New York, New Jersey, Connecticut, and 
Rhode Island, including many academic medical centers. 

Continuum is also a member of the American Hospital Associa-
tion, and I want to strongly endorse the testimony delivered on 
their behalf earlier. 

I don’t have to tell you, teaching hospitals have a unique role in 
our nation’s health care system. In addition to providing basic, pri-
mary health care services to their communities and Medicare bene-
ficiaries, teaching hospitals have the additional societal responsibil-
ities of providing education for all types of health care profes-
sionals, an environment in which clinical research can flourish, and 
highly specialized tertiary patient care and cardiac care as well as 
transplant services. 

Because of this, teaching hospitals care for the nation’s sickest 
patients with the most complicated conditions. Teaching hospitals 
also provide almost half of all inpatient care, and provide a huge 
amount of care for the poor and the uninsured. Indeed, in many 
communities, teaching hospitals through their ambulatory care 
clinics are the family doctor, particularly in low income commu-

VerDate Nov 24 2008 01:12 Apr 30, 2009 Jkt 047174 PO 00000 Frm 00100 Fmt 6633 Sfmt 6602 E:\HR\OC\A174A.XXX A174Arf
re

de
ric

k 
on

 P
R

O
D

1P
C

65
 w

ith
 H

E
A

R
IN

G



97 

nities where individual practitioners who accept Medicaid or pro-
vide care for the uninsured are few. 

One of our essential missions, to teach the next generation of 
physicians, has never been more important. The Census Bureau 
has pointed out that the elderly, the number of elderly will double 
by 2030, and with this will come a sizable increase in demand for 
health care services. According to data from the National Ambula-
tory Medical Care Survey, patients aged 65 and older typically av-
erage six to seven physician visits a year. 

If the annual number of physician visits continue at this rate, 
the U.S. population will make 53 percent more trips to the doctor 
in 2020 than in 2000, which means that we will need to produce 
many more physicians per year than we are producing now. This 
has enormous implications for health care policy, given the length 
of time it takes to train physicians, 2020 is virtually now, and we 
need to take action immediately. 

Unfortunately, at a time when the missions of our teaching hos-
pitals have never been more important, many of them are strug-
gling financially. The 2004 aggregate operating margin for all 
major teaching hospitals was negative 8.3 percent, with the typical 
major teaching hospital having a negative 5 percent operating mar-
gin. This is why Federal payment policies affecting our nation’s 
teaching hospitals are so important. 

As you know, Medicare has two special payments for teaching 
hospitals, IME and Direct Graduate Medical Education payments. 
The IME medical payment accounts fully for the fact that teaching 
hospitals must treat more severely ill patients than other hospitals, 
and DGME are designed to make sure that Medicare pays its share 
of costs. 

Unfortunately, the President’s proposals, both statutory and reg-
ulatory, put our nation’s teaching hospitals at risk. As the AHA 
has testified, the President’s budget would cut $101 billion from 
the Medicare and Medicaid programs over 5 years. I want to talk 
about two proposals that solely impact teaching hospitals—the 
elimination of the Medicare indirect medical education programs, 
payments associated with treating Medicare managed care or Medi-
care Advantage beneficiaries, and the complete elimination of Med-
icaid funding for GME. 

First, in regard to Medicare Advantage, the argument seems to 
be that in teaching hospitals, we are getting paid twice. It’s an ab-
solute falsehood. We barely get paid once. The truth of the matter 
is that it is the Medicare Advantage programs that have been insu-
lated from declines in funding with the addition of the 2 percent 
adjustment that they were able to get. That funding is what ought 
to be looked at if in fact there is an issue of too much funding going 
in the direction of IME. 

As I noted, our hospitals are operating on negative margins. To 
remove that and to protect the Medicare Advantage programs 
would be to turn logic on its head. 

Thank you. 
[The prepared statement of Mr. Brezenoff follows:] 
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Chairman STARK. Ms. Chesny? 

STATEMENT OF CHRISTINE CHESNY, NATIONAL ASSOCIATION 
FOR HOME CARE AND HOSPICE AND MICHIGAN HOME 
HEALTH ASSOCIATION 
Ms. CHESNY. Thank you, Mr. Chairman, Ranking Member 

Camp and Subcommittee Members for inviting me to present testi-
mony on issues related to payment accuracy and legislative and 
regulatory payment refinements for the Medicare Home Health 
Prospective Payment System. 

My name is Christine Chesny. I am president of the Michigan 
Visiting Nurse Association, a not-for-profit provider of home health, 
hospice, home medical equipment, palliative care and private duty 
nursing services to 11 rural counties in the heart of Michigan. I am 
the past president of the Michigan Home Health Association and 
a finance Committee Member of the National Association for Home 
Care and Hospice. 

The Prospective Payment System for Medicare Home Health is 
based on the right principles as it facilitates outcomes-oriented pa-
tient care planning that is focused on rehabilitation and self care. 
However the current Medicare Home Health Prospective Payment 
System has been found to be seriously flawed. 

MedPAC states the system fails to fairly set rates in relation to 
the level of care in over 75% of the case categories, yet Medicare’s 
recently proposed changes to PPS incorporate a presumption of— 
that we believe to be completely unfounded. 

NAHC has strongly supported CMS efforts to restructure the sys-
tem and to replace a poorly functioning case mix adjustment model. 
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However the CMS proposal assumes all increases in average case 
mix weight are entirely due to provider gains. To assume that any 
change is attributed to gaining assumes that nurses throughout the 
country are deliberately falsifying patient assessments to garner 
higher payments for their agencies. 

Given our agency’s experience, I believe the increase reflects the 
changing demographic of our patient population. First and fore-
most, they are older and more frail. In our agency in 2001, 24.9 
percent of our patients were over age 80. In the most recently com-
pleted fiscal year that percentage has risen to 34. 

In general the type of patient referred to us is more—requires 
more intense service and has increased significantly due in large 
part to hospital DRG policy changes leading to decreased length of 
stay and from changes in inpatient rehab facility reimbursement 
that have appropriately scared more but sicker patients into home 
health services. 

This brings me to my second point. Home health is local and in 
our service area that means rural. The loss of the rural add on and 
the changes in wage index has significantly impacted rural agen-
cies throughout the country. In our agency the ramification of rural 
add on loss and wage index changes total over $1.2 million on a 
$9 million budget. We have had to pull out of several counties. 

To my knowledge, no home health provider in these counties is 
able to provide the full compliment of Medicare home health serv-
ices. Staff shortages are common in many agencies across the na-
tion. We have been recruiting for a full time physical therapist for 
over 900 days. 

MedPAC’s financial analysis of Medicare home health agencies 
alleging a 16 percent margin is unreliable. It excludes the 21 per-
cent of agencies that are part of a hospital or skilled nursing facil-
ity. When all agencies’ margins are included and given equal 
weight the true average margin is 3.12 percent. 

About one-third of home health agencies have Medicare margins 
at or below zero. Our overall margin is 4.9 percent but drops to 2.8 
when United Way, grant and other charitable funds are removed. 
We have benefited from the generosity of local foundations and the 
receipt of two USDA grants. These grants allowed us to acquire 
over 150 tele-health units and other patient care technology. 

The USDA grants, which require an agency match, total over 
$600,000. Even using technology to improve our productivity, our 
mileage expense is just under a half a million dollars this fiscal 
year but down $200,000 before technology. Yet technology such as 
tele-health is not included in the allowable costs on the Medicare 
cost report, nor does the tele-health monitoring event count as a 
home health visit. 

As part of the proposed rule to refine the home health prospec-
tive payment system CMS added cuts in the base payment rate. 
This would come on top of the President’s Budget proposal to elimi-
nate the inflation adjustment. Over the past 10 years, the Medicare 
home health benefit has been cut nearly every year. Once com-
prising 8.7 percent of Medicare spending, today it is 3.2 percent 
and it’s projected to drop to 2.6 by 2015. 
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Given our growing population of elderly and disabled, cuts to the 
home health benefit will only prove to be penny wise and pound 
foolish. 

In conclusion, Mr. Chairman and Ranking Member Camp, we re-
spectfully request that the Subcommittee request CMS to suspend 
its plan to cut home health payment rates based on unfounded alle-
gations of case mix creep, not reduce the annual inflation update, 
expand access to technology and tele-health, reinstate the rural add 
on. 

NAHC and MHHA look forward to working with the Sub-
committee to address the home health payment adequacy issues as 
outlined in this testimony. This concludes my formal remarks and 
I’ll be happy to accept any questions. 

[The prepared statement of Ms. Chesny follows:] 

Prepared Statement of Christine Chesny, on behalf of National Association 
for Home Care and Hospice and the Michigan Home Health Association 

Thank you, Mr. Chairman, Ranking Member Camp, and Subcommittee Members, 
for inviting me to present testimony on issues related to payment accuracy and leg-
islative and regulatory payment refinements for the Medicare home health prospec-
tive payment system. My name is Christine Chesny. I am President of MidMichigan 
Visiting Nurse Association (VNA), a not-for-profit affiliate of MidMichigan Health, 
the largest health care system in north-central Michigan. MidMichigan Visiting 
Nurse Association provides home health, hospice, home medical equipment, pallia-
tive care and private duty nursing services to eleven rural counties in the heart of 
Michigan. As a part of the MidMichigan Health family of services, we support a con-
tinuum of care that includes: 4 acute care hospitals with 481 beds, a critical access 
hospital, a 200 bed skilled nursing facility and 40 assisted living beds, an urgent 
care center with mobile diagnostics, such as PET scanning, and over 300 physicians 
and mid-level providers on staff. I am also the immediate Past President of the 
Board of Directors of the Michigan Home Health Association (MHHA), and a finance 
committee member of the National Association for Home Care and Hospice (NAHC). 

NAHC is the largest home health trade association in the nation. Among our 
members are all types and sizes of Medicare-participating care providers, including 
nonprofit agencies such as the VNAs, for-profit chains, public and hospital-based 
agencies and free-standing agencies. 

Earlier this year, the Medicare Payment Advisory Commission (MedPAC) rec-
ommended that Congress eliminate the home health market basket update for cal-
endar year 2008. Relying in part on MedPAC’s recommendation the President’s fis-
cal year 2008 budget proposes a reduction of nearly $10 billion in home health 
spending by imposing a five-year freeze in home health payments (2008 through 
2012), and permanent market basket reductions annually thereafter of .65 percent. 
Additionally, the Administration also plans to reduce home health payments 
through regulatory changes by nearly $7 billion over the same five years. Home 
care, with its annual Medicare expenditures of only $13 billion, cannot sustain such 
draconian cuts without the loss of access to care throughout the country. 
Preservation of the Medicare Home Health Market Basket Inflation Update is Need-

ed to Protect and Preserve Care for Medicare Beneficiaries 
MedPAC’s rationale for freezing home health payments fails to address the true 

financial status of home health agencies. The recommendation is based on an incom-
plete analysis of Medicare cost report data that excludes a significant segment of 
home health agencies, ignores essential home care service costs, and relies on a 
methodology that treats home health services as if it were provided by one agency 
in just one geographic area. If enacted the MedPAC recommendation will severely 
compromise continued access to care. 

In specific response to the recommendation, we note the following: 
• The current Medicare home health prospective payment system (HHPPS) has 

been found to be seriously flawed and extremely ineffective at predicting the 
costs of care delivery. As a result, care for some types of patients can be reim-
bursed at significantly higher rates than agencies’ costs while Medicare reim-
bursement for other patients is woefully inadequate. MedPAC has found that 
the payment distribution system of HHPPS fails in over 75% of the case cat-
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egories to fairly set rates in relation to the level of care. Payment is either 
significantly lower or greater than justified for the level of care. These and 
other findings have led Medicare to undertake a wholesale revision of HHPPS 
that is scheduled to take effect on January 1, 2008. 

• The considerable shortcomings in the HHPPS are further illustrated by a dra-
matic range in profits and losses among home health agencies (HHAs). About 
31% of all HHAs experienced financial losses under Medicare in 2002; that 
figure increased to 33% in 2004. A five-year freeze would increase the number 
of agencies with Medicare margins of zero or below to around 60%. These fig-
ures actually understate losses because Medicare cost report data excludes 
the costs of numerous items that are legitimate care expenses, such as tele-
health services and respiratory therapy. 

• MedPAC’s financial analysis of Medicare home health agencies, alleging a 
16% margin, is unreliable. First, it does not include any consideration of the 
1,723 agencies (21%) that are part of a hospital or skilled nursing facility. In 
some states, hospital-based HHAs make up the majority of the providers (MT 
63.2%; ND 65.4%; SD 60.5%; OR 58.3%). These HHAs have an average Medi-
care profit margin of negative 5.3%. Second, the MedPAC analysis uses a 
weighted average, combining all HHAs into a single unit, rather than recog-
nizing the individual existence and local nature of each provider. When all 
agencies’ margins are included and given equal weight, the true average mar-
gin is 3.12%. MedPAC fails to evaluate the impact on care access that occurs 
with the current wide ranging financial outcomes of HHAs. Instead, it sees 
a single national profit margin as representative of over 8,000 very diverse 
HHAs. 

Our overall profit in home health at MidMichigan Visiting Nurse Association is 
just under 5%. This number drops to below 3 percent when United Way, grant and 
other charitable funds are removed. We consider ourselves fortunate. Let me ex-
plain. As a non-profit free standing agency we receive charitable donations to sup-
port under and uninsured patient care including Medicaid. We also benefited from 
the generosity of local foundations as our agency first implemented laptop com-
puters for clinicians in 1998. Since that time we have been even more fortunate to 
receive two USDA grants. These grants allowed us to acquire over 150 telehealth 
units, pulse based oxygen concentration meters, blood clotting time meters, and 
more computers for both branch offices and clinical staff. The USDA grants, which 
require an agency match total over $600,000. No small investment for any home 
health agency. 

The use of technology has enabled our agency to more efficiently and effectively 
care for our patients while maintaining high quality outcomes. For other agencies 
unable to make this capital intensive investment, the economies are lost and their 
costs continue to rise. Even using technology to improve our productivity, our aver-
age miles per visit is 22 which translates into an expense of just under a half mil-
lion dollars this fiscal year. Yet, CMS does not recognize telehomecare technology 
equipment and patient service costs as reimbursable by the Medicare program. 

This brings me to my second point. Home health care services are local. And in 
our service area that means rural. The loss of the rural add-on and the changes in 
wage index have had significant impact on our agency and other rural agencies in 
Michigan and throughout the country. The wage index calculation is fundamentally 
flawed as rural hospitals are continuously reclassified to CBSAs eliminating their 
costs from the rural calculation. In our agency, the ramifications of the loss of the 
home health rural add-on and wage index change total over $1.2 million on a $9 
million budget. We have had to make difficult decisions regarding our service area. 
We eliminated our two most northern counties 3 years ago. We also eliminated the 
majority of another county whose population is only 17,000 residents and are con-
templating reducing the service area in the northern most reaches of two other 
counties. The void will not be easily filled. To my knowledge, no one in these areas 
is able to consistently offer the entire Medicare covered services in the home health 
benefit. Our agency is unable to afford the price that physical therapists demand 
for work in these areas. We have been persistently recruiting for a full time physical 
therapist for over 900 days. 

• With the existing HHPPS, an agency’s mix of patients (case-mix) can result 
in significant profits or losses unrelated to efficiency or effectiveness of care. 
Losses exist for agencies of all sizes and in all geographic locations that are 
a result of the flawed HHPPS. These agencies are essential care providers in 
their communities. An across-the-board cut or freeze would do tremendous fi-
nancial damage to those agencies that are at break-even or losing money on 
Medicare. 
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• Home health agencies are already in financial jeopardy as a result of Med-
icaid cuts and inadequate Medicare Advantage and private payment rates. 
Ongoing study of home health cost reports by the National Association for 
Home Care & Hospice indicates that the overall financial strength of Medi-
care home health agencies is weak, and expected to diminish further. In 2002, 
the average all-payor profit margin for freestanding HHAs was 2.53%. A more 
recent cost report data analysis indicates that the average all-payor profit 
margin for 2004 dropped to 1.55%. 

• Current reimbursement levels have failed to adequately cover the rising costs 
of providing care, which include: increasing costs for labor, transportation, 
workers’ compensation, health insurance premiums, compliance with the 
Health Insurance Portability and Accountability Act and other regulatory re-
quirements, technology enhancements including telehealth, emergency and 
bioterrorism preparedness, and systems changes to adapt to the HHPPS. 

• A loss of the market basket inflation update could leave home health pro-
viders no alternative but to cut down on the number of visits per episode or 
avoid certain high-cost patients altogether, which could have potential ad-
verse consequences on care access and patients’ clinical outcomes. It would be 
difficult for HHAs to continue to lower visit frequency without compromising 
quality of care. Outcome Concept Systems, a national home health 
benchmarking firm, has found, in general, that reductions in average visits 
below 20 visits per episode (the current average is around 18) result in lower 
outcome scores. 

• Medicare home health services reduce Medicare expenditures for hospital 
care, inpatient rehabilitation facility (IRF) services, and skilled nursing facil-
ity (SNF) care. For example, a study by MedPAC shows that the cost of care 
for hip replacement patients discharged to home is $3500 lower than care pro-
vided in a SNF and $8000 less than care provided in an IRF, with better pa-
tient outcomes. 

• Home health agencies have already experienced a disproportionate amount of 
cuts in reimbursement as a result of the Balanced Budget Act of 1997 (BBA). 
For example, under the BBA, Congress expected to reduce Medicare home 
health care outlays in FY 2006 from a projected $40.4 billion to $33.1 billion. 
The Congressional Budget Office (CBO) now estimates that home health out-
lays for FY 2006 were $13.1 billion. This reduction is far in excess of the re-
duction originally envisioned by Congress, and already has had a profound 
impact on beneficiary access to care and HHA financial viability. Home health 
care as a share of Medicare spending has dropped from 8.7 percent in 1997 
to 3.2 percent today. By 2015 it is projected to drop to 2.6 percent of total 
Medicare spending. 

• Over the past 10 years, the Medicare home health benefit has been cut nearly 
every year, placing serious financial strains on HHAs: 

FY 1998–1999 Home health interim payment system (IPS) was implemented. 
During two years under IPS Medicare spending for home health 
care dropped from $17.5 billion to $9.7 billion and the number of 
Medicare beneficiaries receiving home health services dropped 
by 1 million. Over 3,000 home health agencies closed their doors. 

FY 2000 Home health care’s inflation update was cut by 1.1%. 

FY 2002 Home health care’s inflation update was cut by 1.1%. 

FY 2003 Total home health care expenditures were cut by 5% off previous 
year’s rates. 

CY 2004 
(3/4 of year) 

Home health care’s inflation update was cut by 0.8%. 

CY 2005 Home health care’s inflation update was cut by 0.8%. 

CY 2006 Home health care’s inflation update of 3.3% was eliminated. 

CMS’ Proposed Revisions for the Home Health Prospective Payment System 
As discussed earlier, all indications are that Medicare’s current payment system 

for home health is flawed, and that, rather than across-the-board cuts that will 
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ceiving the supportive personal care of home health aides for an extended pe-
riod of time, physical and occupational therapy have taken on a greater role, 
leading to improvements in function and self-sufficiency. The average length 
of stay in home health services has dropped to less than 90 days from a pre- 
PPS average of over 150 days. Correspondingly, therapy visits have in-
creased by over 25% to an average of five in a 60-day episode. This change 
was part of the congressional purpose behind the mandate to create the PPS. 
That change has benefited the patients and Medicare in that home health 
expenditures remain far below 1997 levels of $17 billion. 

2. Patients are discharged into home health services from inpatient hospitals 
earlier than ever before. This is evidenced by the institution of the hospital 
transfer DRG policy. Under that policy hospital payments have been reduced 
in multiple DRGs because the transfer of patients from hospitals into home 
health has reduced the inpatient length of stay. Those discharges have led 
to the admission of patients into home health with higher acuity levels than 
ever before. 

3. The alteration of coverage and payment standards at Inpatient Rehabilita-
tion Facilities (IRF) and Long Term Care Hospitals (LTCH) has increased 
the number of rehabilitation patients in home health as well as their level 
of service needs. For example, the phasing in of the 75% rule for IRFs has 
steered more patients with higher needs for therapy appropriately into home 
health services. 

CMS has failed to utilize a sound methodology to determine the extent to which 
the increase in case mix weight is due to changes in patients or changes in coding. 
In its published analysis, for example, CMS admits that more patients are admitted 
into home health care from Skilled Nursing Facilities (SNF). This is a factor that 
the CMS scoring system considers as a strong indication of patients with greater 
care needs, yet CMS ignores this fact in reaching its conclusion that all the increase 
in case mix weight is ‘‘coding creep.’’ 

More alarming is the fact that CMS considers the increase in therapy services to 
be unrelated to any change in the nature of patients served. Effectively, this conclu-
sion means that CMS considers the therapy visits to be unnecessary all across the 
country without ever reviewing actual patient care records. This conclusion flies in 
the face of the significant rehabilitative gains of the home health patients and the 
numerous structural changes in other care settings that impact on the patient popu-
lation served by home health agencies. 

Instead, the primary justification that CMS offers for its conclusion is that home 
health agencies have received policy clarifications and training on how to complete 
the patient assessment forms. That justification is a strong indication that CMS is 
desperately grabbing onto anything available to explain its action. 

In 1997 with the Balanced Budget Act, Congress set in motion a revolution in the 
Medicare home health benefit. With changes to both the payment system and the 
scope of the benefit coverage, Congress shifted home health services into a rehabili-
tative oriented benefit with strong controls on expenditures. Those goals have been 
accomplished yet CMS, through its unfounded and unprecedented conclusion that 
patients have not changed since 2000, now seeks to undermine this remarkable 
Congressional success by instituting an 8.7% cut in payment rates through 2.75% 
reductions in each of the next three years. That proposal can only serve to derail 
the gains over the last seven years. I urge Congress to intervene and stop CMS be-
fore damage is done to Medicare beneficiaries. 
CMS Should Not Undermine Its Worthwhile Effort To Refine the Home Health Pro-

spective Payment System By Making Rate Cuts 
In its proposal to reform and refine the Medicare home health PPS, CMS offers 

many improvements that will likely redistribute payments in an improved manner. 
NAHC and MHHA have long supported efforts to correct weaknesses in the PPS 
model. However, the additional proposal by CMS to reduce the base payment rate 
to account for increases in the average case mix weight will jeopardize the effective-
ness of the proposed corrections. The indications of that threat are: 

1. The ‘‘case mix creep’’ adjustment is applied to all home health agencies 
whether they engaged in abusive coding or not. In fact, any offending agen-
cies are better positioned to absorb the impact of the cut than those agencies 
that did everything above board. This approach makes the many pay for the 
sins of the few (if any exist). 

2. The increase in case mix weight is primarily due to an increase in therapy 
services to patients. To the extent that the current system encourages inap-
propriate increases in those services, the CMS reform proposal institutes a 
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corrective course. Under the current system, higher payments occur when-
ever patients receive 10 or more therapy visits in a 60 day episode. The pro-
posal replaces the 10 visit threshold with a system that changes payment 
rates at 6, 14, and 20 visits, with additional incremental changes between 
those points. This modification is intended to align payment more closely to 
patient needs. However, combining this change with the coding adjustment 
reduction is in effect a ‘‘double dipping’’ in that payment rates for patients 
with 10 or fewer therapy visits are greatly reduced through both the cut and 
the payment system reform. 

3. The case mix weight adjustment is not the only step taken by CMS to reduce 
agency payment rates. To achieve budget neutrality with the system reforms 
CMS institutes an additional adjustment to the case mix weights. This ad-
justment reduces payments by approximately 4% based on an apparent as-
sumption that providers of services will modify their care behavior to in-
crease Medicare expenditures. The CMS proposal is devoid of transparency 
in that there is no explanation as to how this adjustment is calculated. 

4. The true impact of the PPS reforms will not be known until some time after 
their implementation. The 8.7% payment rate reduction over three years 
through the case mix weight adjustment seriously complicates any ability to 
determine whether care and access change that may occur is due to weak-
ness in the new payment model or errors in calculating the case mix weight 
adjustment. With the serious errors that we believe exist in that adjustment, 
the goals of the reform will not be realized. 

The combination of these factors serves to destabilize the home health benefit at 
a time when it is intended to achieve greater accuracy in payment rates. In the 
midst of this chaos are the Medicare beneficiaries and the uncertain future for ac-
cess to care in their homes. 

Conclusion 
Home health services are part of the solution to growing health care expenditures 

in Medicare. Increasingly, home health services are a less costly alternative to inpa-
tient services and institutional care. Home care also has a long history of excep-
tional care quality. Invariably, our patients express high marks for home care serv-
ices. Now is the time to support and expand access to home health services under 
Medicare and all federal health programs to address a growing population of elderly 
and disabled. Cuts to the home health benefit will only serve to prove that it is 
‘‘penny wise and pound foolish.’’ We need to look no further than to the increased 
expenditures for Inpatient Rehabilitation Facilities, Long Term Care Hospitals, and 
Skilled Nursing Facilities following on the heels of the massive home health services 
cuts in the Balanced Budget Act. 

We respectfully recommend that the Committee: 

1. Request that CMS suspend its plan to cut home health payment rates based 
on unfounded allegations of unwarranted increases in patient case mix 
weights as set out in its April 26, 2007 proposed rule. 

2. Withhold any reductions in the annual inflation update for home health until 
the impact of the implementation of the prospective payment system in 2008. 
This step is particularly essential with the pending $7 billion in cuts in the 
CMS regulatory proposal. 

3. Expand access to technology and telehealth services in home health services 
through grants, loans, and elimination of restrictions on the use of telehealth 
within the Medicare benefit. 

4. Reinstate the rural add-on to preserve services in our nation’s rural commu-
nities. 

NAHC and MHHA look forward to working with the Subcommittee to address the 
home health payment adequacy issues as outlined in this testimony. This concludes 
my formal remarks. I would be happy to answer any questions from the Sub-
committee members. 

f 

Chairman STARK. Thank you very much. 
Dr. Walsh, would you like to enlighten us, please? 
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STATEMENT OF MARY BETH WALSH, M.D., AMERICAN 
MEDICAL REHABILITATION PROVIDERS ASSOCIATION 

Dr. WALSH. Thank you, Chairman Stark, Ranking Member 
Camp and Members of the Subcommittee. I appreciate the oppor-
tunity to testify today on behalf of the American Medical Rehabili-
tation Providers Association, representing more than half of the 
some 38,000 inpatient rehabilitation beds in the United States. 

Could I ask that my written testimony be made part of the 
record in light of members’ time? 

We are sensitive to the difficult budget pressures and choices fac-
ing this Committee and this Congress under the Pay-Go budget 
rule, but we have to urge you to use this constraint to balance pro-
vider payment needs more fairly, much of which you’ve heard 
through this whole panel today. 

Medical rehabilitation is that piece of medicine that is dedicated 
to providing patients everything they need to recover from debili-
tating illness and injury to achieve maximal functional independ-
ence and hopefully return to home and community living. 

The existence of this critical sector of health care is threatened 
by some current in-process Medicare policies just at the time, as 
you have heard, we are all Baby Boomers aging up, and our 
wounded soldiers are returning home and moving out of acute care 
into our fragmented post-acute care world. 

I should introduce myself. I am a rheumatologist, which is an in-
ternist specializing in the care of arthritis and other rheumatic dis-
eases. I also direct Burke Rehabilitation Hospital, which is a 150 
bed, freestanding rehabilitation hospital in New York, a Cornell 
University academic affiliate since the 1930s, and I’ve been trying 
to do this since 1979. 

We are testifying today seeking legislative relief to address the 
two critically important issues impacting this field. The first is the 
75 percent rule and the second is the unprecedented increase in 
claims denials experienced by providers across the country of reha-
bilitation services. 

First let me hit the 75 percent rule. When CMS revised it in 
2004 it failed to use that opportunity to update these criteria in ac-
cordance with the 25 to 30 years of medical practice. Patients with 
certain cardiac disease, with crippling pulmonary disease, with 
cancers, with organ transplants living in ways that were not imag-
ined 30 years ago have come in need of this level of service in order 
to walk out of the hospital. So, the rule does not represent these 
changes. 

You have heard from several of the earlier panel that there is no 
access problem. Well, from where I sit there is an access problem. 
Let me describe to you a 72-year-old gentleman with a lymphoma 
who 25 years ago in this rule there was no treatment for so he cer-
tainly would not have survived. After a long and arduous course in 
an acute care hospital, on and off a ventilator with various chemo-
therapy and lung surgery he did survive. 

He is not one of the diagnostic criteria that one could count, so 
if he presents to our hospital for an absolutely medically necessary 
level of care, first we have to decide are we close to the percent 
rule. If it’s early in the year we can take him because hopefully 
we’re not. If we’ve been careless and we’re a little over it, we will 
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have to deny him access in order to continue to provide care to any 
patients. This is an access problem. 

CMS has underestimated the impact. In the final rule it esti-
mated a .1 percent drop in the number of patients treated. 
MedPAC noted that in the first year that was 9 percent. MedPAC 
anticipates that rehab hospital patients will drop an additional 20 
percent as we move to the 65 percent rule, and you have heard 
that this is some 80,000 plus patients. 

The financial impact of the rule has also considerably exceeded 
the estimates. In the first year alone it was approximately $343 
million not the much lower estimate. 

I think the critical question here, separate from numbers and 
dollars, is so what, which lets me talk for a second about the qual-
ity of care provided in inpatient rehab hospitals and units. There 
is a longstanding tradition in this field to measure our individual 
patient outcomes, how long are they in the hospital, do they go 
home walking or in need still of my distinguished colleague’s home 
care services or are they independent enough to go to an outpatient 
program? How many days did that take? How many of them got 
sick enough to go back to an acute care hospital? These are re-
ported. These are measured. These are quality measures that mat-
ter to a patient. It’s their quality outcome, not the state of other 
things. 

There is a growing body of published research that indicates that 
in non-hospital based settings, although the per day cost may and 
is lower, the length of stay may be approximately twice, the num-
ber of patients needing rehospitalization because they’re not in a 
hospital with 24-hour nurses in physicians there may well be about 
twice. This all costs money as well as poor patient outcome and 
suffering. 

MedPAC, in its 2007 report to Congress, noted that there was a 
decline in one of these areas, the skilled nursing facility 30-day 
community discharge had declined consistent with what I indi-
cated. I would ask that before an entire infrastructure and this 
field of medicine is dismantled completely the government should 
be required to demonstrate that its policy changes are indeed in 
the best interests of the patients that we serve. 

Because my time, I see, has run out I will just in two sentences 
tell you that the second area is the fiscal intermediary denial made 
under local coverage decisions, which I think some of you are 
aware of in your own districts. These denials do not reference or 
improperly apply the more than 20 year rules of coverage, so we 
are asking you to codify in statute the coverage rules contained in 
ruling 85 to bring some uniformity across the country to this field. 

So, in summary, I testified because we are urging you to support 
the enactment of H.R. 1459. The field is prepared to work with 
Congress, with CMS, with all of our other sectors of the acute and 
post-acute care world to define an appropriate continuum of care 
that should be used to guide patient placement and Medicare cov-
erage decisions, which will eventually reduce the true cost to the 
Medicare Program by providing the right care in the right place. 

Thank you for your patience as I went over, and I’d be happy to 
answer any questions. 

[The prepared statement of Dr. Walsh follows:] 
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Prepared Statement of Mary Beth Walsh, M.D., on behalf of American 
Medical Rehabilitation Providers Association 

Chairman Stark, Ranking Member Camp, and Members of the Subcommittee on 
Health, I appreciate the opportunity to testify on behalf of the American Medical 
Rehabilitation Providers Association (AMRPA) concerning payment systems for fee- 
for-service providers. The American Medical Rehabilitation Providers Association 
(AMRPA) is the leading national trade association representing over 550 free-
standing rehabilitation hospitals, rehabilitation units of acute care general hos-
pitals, and numerous outpatient rehabilitation services providers. Our members 
serve over 450,000 Medicare and non-Medicare patients per year, and most, if not 
all, of our members are Medicare providers. They also represent over half of the 
38,388 inpatient rehabilitation hospital and unit beds in the country. 

Let me say at the outset, AMRPA is sensitive to the extremely difficult budget 
pressures and choices facing this Committee and this Congress under the ‘‘pay-go’’ 
budget rules, but we urge you to use this constraint to balance provider payment 
needs more fairly. For example, the financial benefits provided to Medicare Advan-
tage plans have come at the expense of other providers and deplete the Part A 
Medicare Trust Fund; these inequities should be addressed as the Medicare Pay-
ment Advisory Commission (MedPAC) suggests, and as the Committee, assesses 
how to proceed. However, it is our hope that the challenges of this cost-containment 
environment will recognize the vital role that rehabilitation hospitals and units play 
in providing care and services aimed at placing patients back into their homes and 
communities where they can resume their independence. 

Mr. Chairman, AMRPA testifies before you today seeking legislative relief that 
would address two critically important issues that are adversely impacting inpatient 
rehabilitation providers and patients who need their services: (1) the 75% Rule; and 
(2) an increasingly aggressive pattern of medical necessity-based denials against 
claims filed by inpatient rehabilitation hospitals and units, the frequency of which 
is unprecedented in comparison to any other Medicare Part A provider segment. 
AMRPA is vitally concerned about both of these issues, as they are increasingly 
eroding access to high-quality rehabilitation care for those who need it. 

With respect to the 75% Rule, we recognize the propensity of this Committee to 
defer to the Centers for Medicaid and Medicare Services (CMS) in the regulatory 
rulemaking arena. It is critically important to note, though, that the 75% Rule is 
no longer a regulation falling solely within the jurisdiction of CMS. As part of the 
deficit reduction legislation enacted into law early last year, Congress asserted juris-
diction over the 75% Rule and temporarily maintained it as its current level, 60%, 
for an additional year. Unless Congress takes timely action this year, the Rule will 
remain on its current trajectory toward escalating to the 65% and then 75% thresh-
old levels. Even if CMS wanted to alter the 75% Rule threshold percentages on their 
own, the agency could not do so given the statutory framework. 

The situation I present to you today is perhaps most analogous to the over-
reaching that occurred after implementation of the Balanced Budget Act of 1997. 
In that instance, the Department and Congressional Budget Office (CBO) grossly 
miscalculated and underestimated the savings that would be achieved by the adop-
tion of certain agency cuts. In the case of the inpatient rehabilitation hospital and 
unit (IRH/U) 75% Rule, here too the Department substantially underestimated the 
adverse Medicare beneficiary impact and the cost savings impact of its rulemaking. 
The 75% Rule threatens seniors by denying them access to the vital inpatient med-
ical rehabilitation services provided by IRH/Us. Even in its most recent rulemaking 
promulgated just a few weeks ago, the Department continues to publish inaccurate 
data that significantly underestimates the beneficiary access implications and finan-
cial impact under the Rule. 

Rehabilitation providers are dedicated to helping Medicare and Medicaid bene-
ficiaries recover from debilitating conditions through medical rehabilitation. We are 
all aware that post-acute care will become more and more important as the popu-
lation ages. As we prolong life, previously fatal diseases have become chronic condi-
tions, and people want the opportunity to regain function and live in their homes 
and communities as independently as possible. At the same time, it is hard to ignore 
that our aging population, as well as our disabled veterans returning from combat, 
keenly need—and will continue to need indefinitely—access to high-quality medical 
rehabilitation care. The very existence of the critical inpatient rehabilitation sector 
of the health care arena is threatened by these Medicare policies which are the 
focus of my testimony today. 
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Impact of the 75% Rule 
To participate in Medicare under the prospective payment system for inpatient re-

habilitation facilities (IRFs), inpatient rehabilitation hospitals and units must sat-
isfy the 75% Rule, in addition to other criteria. The Rule requires that a certain per-
centage of IRF patients fall within 13 diagnostic categories. Patients outside the 13 
qualifying conditions are often denied IRH/U access. 
Background on the 75% Rule 

In 1983, when Congress passed the law mandating the use of diagnosis-related 
groups (DRGs) as the basis for payment of acute care hospitals, it excluded certain 
types of hospitals from that payment system, including rehabilitation hospitals and 
rehabilitation units of general acute care hospitals. However, the Secretary of the 
Department of Health and Human Services had to define these facilities in order 
to distinguish them from acute care hospitals and thereby exclude them from the 
DRG payment system. The Secretary published seven exclusion criteria that IRFs 
must meet in order to be paid separately. One of these criteria for provider partici-
pation in the Medicare program is known as the ‘‘75 Percent Rule’’ because it re-
quires that 75% of Medicare and non-Medicare patients fall within a list of 10 condi-
tions: stroke, spinal cord injury, brain injury, neurological disorders, burns, amputa-
tion, fracture of the femur, polyarthritis, major multiple trauma, and congenital de-
formity. 

When CMS revised the 75% Rule in 2004, it redefined the list of 10 conditions 
in a way that excluded many cases long considered to fall within the 75% Rule. 
Herein lies the major compliance and enforcement problem, as CMS started count-
ing and defining cases differently. In addition to a substantial narrowing of the uni-
verse of cases that could be deemed compliant with the Rule, other important diag-
noses—such as cardiac, pulmonary, cancer, and transplant—were not added. There 
has been little discussion of the medical and/or scientific bases for the Rule’s inclu-
sion or exclusion of various clinical conditions or medical diagnoses. Furthermore, 
the revised 75% Rule allows certain patients who meet the definition of a ‘‘comor-
bidity’’ to be included in the compliance threshold. Yet when the Rule is fully imple-
mented those same patients will no longer comply—a policy approach which is logi-
cally and medically inconsistent and is not supported by any medical or clinically- 
based evidence or data. The revised 75% Rule simply does not represent any 
changes in medical science or practice and their connections to the advancements 
made in the field of physical medicine and rehabilitation over the past quarter-cen-
tury. It also does not recognize the decreased mortality rates for certain health care 
conditions and how those cases can be improved by intensive rehabilitative care. 
Impact of the 75% Rule 

CMS’ policy and savings objectives clearly have been achieved and continue to be 
achieved. The 75% Rule impact on patient access has been significant, even after 
implementation at only the 60% compliance threshold. Access is most restrictive for 
patients whose medical rehabilitation care benefits from newer rehabilitation spe-
cialties such as cardiac, pulmonary, pain, and cancer care. As a result, the number 
of Medicare cases treated in IRFs declined by 88,000 patients during the first two 
years of 75% Rule phase-in, some rehabilitation hospitals and units have closed, and 
many providers have significantly reduced beds, services, and staff. All of this con-
fuses patients, physicians, and general acute-care hospitals. It also forces rehabilita-
tion hospitals and units into an arbitrary, quota-based lottery system for their serv-
ices, depending on whether they are ‘‘meeting their number’’—meaning the same pa-
tient could be admitted at the beginning of the month but not admitted toward the 
end of the month, regardless of physician judgment and medical necessity. 
CMS Underestimated the Impact of the 75% Rule in Terms of the Patients 

Who Are Prevented from Accessing Care in Inpatient Rehabilitation Hos-
pitals and Units 

Due to the revisions made to the 75% Rule, a large number of patients with med-
ical conditions and diagnoses that previously satisfied the Rule are unable to access 
the care and services of inpatient rehabilitation hospitals and units. Multiple re-
ports have shown that patient volume has fallen at a rate much greater than antici-
pated by CMS when adopting the 75% Rule. In the Final Rule of May 7, 2004, CMS 
indicated that it anticipated a 0.1% drop in the number of patients treated in IRFs 
during the first full year of implementation of the Rule. This number has been 
shown through multiple analyses to be grossly understated in terms of the dev-
astating impact implementation of the Rule has had on inpatient rehabilitation hos-
pitals and units. There has been a dramatic drop in total volume, by specific types 
of cases, as well as a number of unintended consequences of the Rule. 
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In 2006 and 2007, the Medicare Payment Advisory Commission (MedPAC) exam-
ined the payment adequacy of the IRF PPS. In both years, MedPAC examined close-
ly the impact of the 75% Rule on the margins and operation of IRFs. It noted in 
2006 that the volume of patients dropped by 9% from 2004 to 2005 due to imple-
mentation of the Rule. In its 2007 report, MedPAC anticipates that patient volume 
in IRFs will drop an additional 20% as facilities come into compliance with the 65% 
compliance threshold slated to take effect on July 1, 2007. The Commission also 
noted in its March 2007 report that only 449,321 cases were treated in IRFs in 
2005, compared to 496,695 cases treated in 2004. 

The inpatient medical rehabilitation field has independently analyzed the total 
volume drops since the inception of the Rule and also found that the total impact 
well exceeds the original estimates. Using data supplied by the field, the Moran 
Company has analyzed the impact of the 75% Rule and tracked the decline in case-
load on a quarterly basis. The data reviewed originated from two large industry 
data bases, representing 75% of all Medicare IRF discharges. The Moran Company 
report through the second quarter of 2006 notes that the total Medicare case load 
declined by 88,053 cases over the first two program years of the Rule. It also notes 
that for program year 2006, the Medicare case load was down 12.4% from Program 
Year 2005 and 18.4% from Program Year 2004. 

In a separate analysis, AMRPA/eRehabData noted a decrease in Medicare pa-
tients for the first year of 34,624 and of non Medicare patients of 5,970 compared 
to the year before the implementation of the Rule and a decrease of over 85,282 
Medicare patients and 9,428 non-Medicare patients in the second year of the Rule 
compared to the year before implementation of the Rule. In the third year of the 
Rule, which is almost completed, AMRPA anticipates that even though the thresh-
old has been held at 60% for a second year, the number of people denied care will 
increase to 118,281 Medicare patients in anticipation of moving to the 65% level as 
compared to the level of cases in the year prior to the Rule’s implementation. 

Unless legislative relief is provided, Congress should expect even more caseload 
decline as implementation of the 75% Rule continues. eRehabData estimates that 
once the compliance threshold moves to 65%, the number of Medicare patients not 
served will increase to 138,344 compared to the year before the Rule was imple-
mented. This represents a decrease in volume of 29.57%, which supports MedPAC’s 
estimates. 
The Rule’s Intended and Unintended Consequences on Patient Access 

As noted above, the medical rehabilitation field has also found that certain types 
of cases are no longer receiving care in inpatient rehabilitation hospitals and units. 
The Moran Company has been tracking the change in the types of cases denied care. 
In its Q1 2007 report ‘‘Utilization Trends in Inpatient Rehabilitation: Update 
Through Q1:2007,’’ it notes that the ‘‘five categories with the largest declines ac-
count for nearly 90% of the total decline in caseload in the first quarter of 2007, 
relative to the first quarter of 2004.’’ These five categories are as follows: (1) replace-
ment of lower extremity joints, (2) miscellaneous cases which includes all cancer 
cases, (3) cardiac, (4) pulmonary, and (5) other orthopedic cases. Of great interest, 
however, is that since the second quarter of 2006, there has been a decrease in the 
number of stroke cases served. 

AMRPA has tracked the changes in the volume of cases by type. We note also 
that the changes from the first quarter of 2004 to the first quarter of 2007 show 
that the largest drops are in the categories of osteoarthritis (¥79.32%), pulmonary 
(¥57.68%), amputation, other (¥58.49%), pain (¥50.82%), replacement of lower ex-
tremity joint (¥49.51%), and rheumatoid, other arthritis (¥49.66%). As with the 
Moran data, there is also a drop, albeit smaller, in treatment of stroke patients. Ad-
ditional AMRPA analysis of Impairment Group Codes (IGCs) found a number of ad-
ditional changes in access which are quite disturbing. Stroke cases, brain injuries, 
cerebral palsy, burns, specific types of paraplegia and quadriplegia, and other com-
plex cases are being treated less and less frequently in the inpatient rehabilitation 
setting. 

Where patients who are denied admission to inpatient rehabilitation hospitals and 
units go to receive services is not clear. Of greater concern are the outcomes of their 
care in terms of the key hallmarks of rehabilitation. These include length of stay, 
mortality, infection, complication rates (e.g. DVT, pneumonia, other), readmission to 
acute care, and primary motor and cognitive function. 

Of grave concern is the decline in both the number of traditional comprehensive 
medical rehabilitation cases and the number of patients with newer conditions that 
benefit from medical rehabilitative care. CMS’s changes in 2004 essentially elimi-
nated most arthritis and single joint replacements from being served in IRH/Us. 
There is also a drop in the areas where medical science is making great advance-

VerDate Nov 24 2008 01:12 Apr 30, 2009 Jkt 047174 PO 00000 Frm 00133 Fmt 6633 Sfmt 6621 E:\HR\OC\A174A.XXX A174Arf
re

de
ric

k 
on

 P
R

O
D

1P
C

65
 w

ith
 H

E
A

R
IN

G



130 

ments in mortality and longevity, turning serious cardiac, respiratory and especially 
cancer diagnoses into conditions to be managed (frequently after surgery), not death 
sentences. Even before the IRF PPS was enacted, the medical rehabilitation field 
saw an increase in cardiac, pulmonary and cancer patients. Cardiac cases increased 
from 2.47% of cases in 1994 to 5.71% of cases in 2002; pulmonary from 1.98% is 
1994 to 2.71% in 2002 and the miscellaneous category, which includes cancers and 
other serious pulmonary cases, from 5.43% in 1994 to 11.21 % in 2002. We believe 
this growth reflects underlying improvements in medical science, decreases in mor-
tality, and therefore increased need and benefit from medical rehabilitation. 

By 2006, cardiac cases had dropped to 4.17%, pulmonary to 1.53% and miscella-
neous to 9.44% of the total cases. These cases are complex, resource-intensive cases 
and reflect the underlying shift in successful acute medical treatment and the then 
subsequent need for intensive hospital rehabilitation services. We do not believe 
that this effect was necessarily intended and that it may be of concern to hospital 
providers, patients with these conditions, their families, advocates on their behalf, 
and policy makers. 
CMS Significantly Underestimated the Rule’s Financial Impact 

AMRPA has also tracked the financial impact of the Rule and again, it consider-
ably exceeds CMS’ original estimates. According to CMS’ 2006 data, total Medicare 
spending amounted to $408 billion dollars, of which $6 billion is attributable to in-
patient rehabilitation hospital services; therefore, inpatient rehabilitation spending 
represents only 1.5% total Medicare spending. CMS estimated that the total savings 
for IRF payments in the first year would be $5.4 million. When CMS accounted for 
care in other settings it estimated total net savings of $2.4 million. Using the 
eRehabData database, we estimate that the drop in payments to IRFs in the first 
year of the Rule for Medicare patients alone was approximately $343 million and 
for non-Medicare patients a decrease of $59.2 million as compared with payments 
in the year prior to implementation of the Rule. In the upcoming fourth year of the 
Rule when the compliance threshold moves to 65%, we project that the drop in 
Medicare payments alone to IRFs will be $1.372 billion as compared to the year 
prior to the Rule; at 75% it will be $1.8 billion compared to payments in the year 
prior to the Rule’s implementation. Given the size of this sector, this staggering de-
crease results in disproportionate financial consequences. 

Congress and the agency must appreciate and recognize that the continued drops 
in patients, the increases in costs that cannot be otherwise covered by payments and 
the overall drop in payments cannot be sustained by the IRH/U field for an indefi-
nite period. The Government has vastly underestimated the impact of this Rule at 
every turn—drop in total volume, impact on unintended populations, failure to rec-
ognize the growing types of patients that clearly need inpatient hospital and unit 
rehabilitation services and financial devastation by several orders of magnitude, un-
less the true intent of the Rule is to eliminate the inpatient rehabilitation hospitals 
and units as providers under Medicare. 
CMS Should Retain Comorbidities for Purposes of the Exclusion Criteria in 

order to Ensure Access for Patients who Need Specialized Care 
AMRPA urges enactment of the statutory protection provided by the legislative 

provision in the Tanner-Lowey-Hulshof-LoBiondo bill which provides for permanent 
retention of the use of comorbidities. AMRPA believes that the use of the 
comorbidities that meet the definition outlined in 412 C.F.R. 412.23(b)(2) and as 
listed in Appendix A of Transmittal 938 should be retained indefinitely or perma-
nently for determining compliance with the threshold percentage. Comorbidity con-
siderations represent a significant component of patient access to medically nec-
essary inpatient rehabilitation. Simply shifting percentages does not change the 
clinical characteristics of the patients being admitted to an IRH/U overnight. There 
are patients who have a comorbidity that falls into one of the 13 conditions and 
have a significant decline in their functional ability. These are usually severely com-
promised patients for whom appropriate treatment is not available in other settings. 
They have significant functional involvement by definition due to the comorbidity 
or other complication and generally constitute both medically and functionally com-
plex patients. CMS estimates that 7% of cases come from comorbidities—so moving 
to a full threshold of 75% is actually moving to 82%. 
CMS Should Modernize Inpatient Rehabilitation Criteria, Per Clear Con-

gressional Instruction 
The failure to modernize the 75% Rule in any meaningful way since 1985, in com-

bination with the agency’s regulatory and compliance activities, have resulted in 
policies which are dismantling the infrastructure of inpatient rehabilitative medi-
cine in the United States today. What is astonishing is that the agency’s policies 
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are completely without explicit Congressional authorization. In fact, Congress has 
repeatedly expressed contrary intent. Initially, Congress conveyed its opinion 
through letters to the Secretary signed by more than half of the House of Represent-
atives and 82 Senators—to reverse the regulatory course and halt further imple-
mentation of the Rule until the issue could be studied and a different regulatory 
course pursued. The Department disregarded no less than three formal Congres-
sional requests to halt implementation of the 75% Rule. In a year when there was 
no appropriate moving authorizing Committee legislation, the Appropriations Com-
mittees of both the House and Senate included Conference Committee report lan-
guage directing the agency to develop an alternative to the 75% Rule and enlist the 
assistance of an independent expert panel convened under the auspices of the Insti-
tute of Medicine (see H.R. Rep. No. 108–401). Congress clearly recognized that stat-
utory intervention was required and therefore in 2005, imposed a freeze on the com-
pliance threshold at 60 percent. Quite candidly, we perceive most Members of Con-
gress would have gone further than the one-year fix provided at that time. The stat-
utory language provided then now compels additional Congressional action in 2007. 
It is time to put the 75% Rule controversy behind us. 
Codification of Medical Necessity Standard is Essential to Protect Patients 

and Provide Stability 
In addition to the 75% Rule, inpatient rehabilitation hospitals and units have en-

dured an unprecedented level of medical necessity denials over the past two years. 
Numerous CMS contractors have denied coverage for services provided in inpatient 
rehabilitation hospitals and units to thousands of patients. These denials are fre-
quently based on local coverage determinations (LCDs) or case-by-case rationales 
that fail to reference or properly apply the binding rules for coverage that have ex-
isted for the past 22 years. 

In order to address this problem, AMRPA supports codification of HCFA Ruling 
85–2 in the Medicare statute, as called for in H.R. 1459. This ruling, which CMS 
issued in 1985, sets clear, clinically-based rules for inpatient rehabilitation coverage 
which have been used by HCFA and CMS over more than two decades to determine 
what constitutes medically necessary inpatient rehabilitative care. Because of the 
wording which gives primary deference to physician judgment, we believe this rul-
ing is just as effective today as it was 22 years ago at establishing medical necessity 
for inpatient rehabilitation services. HCFA Ruling 85–2 established two basic re-
quirements that must be met for inpatient hospital stays for rehabilitation care to 
be covered: 

1. The services must be reasonable and necessary (in terms of efficacy, dura-
tion, frequency, and amount) for the treatment of the patient’s condition; and 

2. It must be reasonable and necessary to furnish the care on an inpatient hos-
pital basis, rather than in a less intensive facility, such as a skilled nursing 
facility (SNF), or on an outpatient basis. 

The Ruling then sets forth eight criteria, which, if satisfied, demonstrate that 
both of these two requirements for inpatient rehabilitation are satisfied. These eight 
criteria stipulate that the patient must require: 

1. Close medical supervision by a physician with specialized training or experi-
ence in rehabilitation; 

2. Twenty-four hour rehabilitation nursing; 
3. A relatively intense level of rehabilitation services; 
4. A multi-disciplinary team approach to delivery of the program; 
5. A coordinated program of care; 
6. A significant practical improvement must be likely; 
7. The rehabilitation goals must be realistic; and 
8. The length of the rehabilitation program must be reasonable. 

Over the past several years, Fiscal Intermediaries have issued a number of very 
restrictive local coverage determinations, also known as ‘‘LCDs,’’ that deviate from 
HCFA Ruling 85–2 in significant and troubling ways. For instance, these LCDs 
sometimes require as a precondition to inpatient rehabilitation coverage that bene-
ficiaries prove that their care could not be furnished in a skilled nursing facility— 
which is an impossible burden, requiring a detailed knowledge of the level of care 
provided across the SNF industry, which often varies considerably. Moreover, this 
is a completely subjective determination. Other LCDs create ‘‘rules of thumb’’ pre-
cluding coverage for certain patients, such as those who undergo joint replacements, 
with little or no regard to the individual beneficiary’s comorbid conditions or medical 
history. We believe that these LCDs impermissibly supersede the patient-centered, 
clinically-based criteria of Ruling 85–2. 
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Fiscal intermediaries have used these LCDs to deny retrospectively thousands of 
claims, both through prepayment reviews and through post-payment audits. Even 
in the absence of LCDs, intermediaries are denying claims on questionable grounds 
similar to the LCDs just mentioned. Other Medicare contractors, such as Program 
Safeguard Contractors, are similarly denying claims across the board in a wholesale 
fashion. 

These denials place a significant burden upon the rehabilitation hospitals and 
units affected, both in terms of the funds withheld and in the administrative burden 
of appealing the denials. AMRPA members have appealed many, if not all, of their 
denied cases. Our members tell us that they are winning the vast majority of their 
appeals in hearings before administrative law judges (ALJs). These ALJs, unlike 
earlier levels of review, are not contractors of CMS. The ALJs, therefore, function 
to provide independent third-party review. The high level of reversals of these claim 
denials demonstrates that Medicare reviewers are not adhering to the binding rules 
of coverage in Ruling 85–2. Providers and patients need the statutory protection 
from Congress for the current medical necessity standard. 

This is why we urge Congress to codify in statute the coverage rules contained 
in Ruling 85–2 and make clear that LCDs are not to deviate from this federal stand-
ard. Ruling 85–2 sets straightforward, clinically-based criteria for evaluating med-
ical necessity. It effectively safeguards the Medicare Trust Fund while also ensuring 
that Medicare beneficiaries receive the appropriate level of rehabilitation care to 
which they are entitled. 
Recovery Audit Contractors are Compounding the Instability in the Field 

AMRPA is also deeply concerned about how the Recovery Audit Contractor (RAC) 
process is unfairly amplifying the same misguided critical review and denials based 
on medical necessity with devastating consequences for the viability of providers in 
the states where RAC activity is occurring. Authorized as a demonstration project 
by the Medicare Modernization Act of 2003, RACs have been established in Cali-
fornia, New York, and Florida, but will soon be expanded nationwide. RACs are 
charged with recovering overpayments and are paid a percentage of every dollar 
that they recover. The RAC demonstration is the first time the Medicare program 
has ever paid a contractor on a contingency basis for overpayment work or claims 
review. We believe that this payment scheme creates perverse incentives to deny as 
many claims as possible and place the burden on providers to appeal these denials. 

AMRPA strongly supports efforts by CMS to identify and eliminate fraudulent 
and/or erroneous Medicare payments to maintain the integrity of the Medicare pro-
gram. However, the RAC program appears to be more focused on collecting money 
regardless of the impact the audit activity has on hospitals and patients. The finan-
cial incentives in place for contractors have resulted in aggressive and inappropriate 
audit activity. Recovery audit contractors may retain a significant percentage of re-
covered payment, and contractors may be able to retain recovered payments even 
when CMS overturns the auditor’s coverage decision. In addition, the appeals proc-
ess is complicated and fraught with inherent barriers that deter providers from 
seeking appeals to RAC determinations. AMRPA thinks that the combination of fi-
nancial incentives for contractors and perhaps insufficient oversight by CMS of RAC 
activities is wreaking havoc, adding instability to the field, and may be resulting 
in misapplication of Medicare policy. 

A prime example of this problem can be seen in the State of California. The RAC 
in California, PRG–Schultz, has focused much of its energy on inpatient rehabilita-
tion hospitals and units. AMRPA has heard reports from some providers that PRG– 
Schultz has denied virtually every claim it has reviewed. Single hospitals have had 
over 300 claims denied worth several million dollars. The denial letters that they 
receive from PRG–Schultz are usually form letters that repeat stock phrases that 
purport to explain the denials. It is clear, however, from the volume of denials, the 
time spent reviewing each case, and the pro forma nature of the explanations that 
this RAC is not conducting a meaningful medical review and applying the coverage 
criteria of Ruling 85–2. According to the California Hospital Association, these au-
dits have resulted in significant financial hardship throughout the state’s hospital 
system and may threaten access to rehabilitation services in California. 
Quality of Care in Inpatient Rehabilitation Hospitals and Units 

Inpatient rehabilitation hospitals and units provide high quality care to patients 
suffering from newer rehabilitation conditions, such as cardiac, cancer, transplants, 
pulmonary, and pain, as well as joint replacement patients who would also benefit 
from medical advancements. However, AMRPA remains concerned that patients are 
being turned away from quality inpatient rehabilitation care to settings less-suited 
to treat intense rehab needs. While there is a long-standing tradition in the rehab 
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field to measure quality and outcomes of individual patients, programs, and facili-
ties, comparable efforts do not exist in SNFs, the setting in which most patients 
turned away from IRH/Us ultimately find treatment. In fact, as MedPAC and GAO 
have underscored to Congress, there are no systems in place in SNFs, Acute Care 
Hospitals, Home Health Agencies, or Long Term Acute Care Hospitals to determine 
rehabilitation necessity, program activity, patient benefits or need, or outcomes. In-
terestingly, while 78% of SNF admissions in the RUG system receive ‘‘rehabilita-
tion,’’ current SNF data collection does not include appropriate rehab or other out-
come data. The SNF field has no way to collect such information, so we do not know 
what percentage of these patients ever become independent at home, at what cost, 
and over what period of time. 

Notably, concern about the comparability of care in other health care settings has 
been articulated by not only rehabilitation providers, but also MedPAC and CMS. 
In its March 2007 Report to Congress, MedPAC noted that there was a decline in 
the quality of care for SNFs. At its April meeting, MedPAC further examined the 
issue of quality of care in SNFs. Dr. Andrew Kramer presented his study which ex-
amined the changes in factors associated with SNF rates of discharge to the commu-
nity and rehospitalization between 2000 and 2004. He found that the rate of dis-
charge to community is dropping and that rehospitalization rates are up, both of 
which he suggests reflect declining quality of care in SNFs. CMS is currently seek-
ing to explore development of measures and systems for SNFs and all post-acute 
care, but it will take years to complete and make this new approach functional. 
However, despite the absence of measures, goals, standards for SNFs and LTCHs 
similar to IRF standards, and without a clinical evidence basis for action, CMS has 
doggedly moved forward with regulation and policy changes that have forced thou-
sands of your constituents away from receiving their medically necessary care in a 
rehabilitation hospital or unit, and instead channeled them to SNFs and other set-
tings. 

What is perhaps most startling is the agency’s dogged pursuit of the 75 percent 
policy absent any clinical data or outcomes analysis on the quality of care received, 
the overall costs to the health care system (including costs of rehospitalization, 
longer lengths of stay in other settings), and the impact on patient lives. The De-
partment has no way of knowing what harm to patients has occurred since there 
is no evidence being accumulated. 

An expanded national research effort is of paramount importance. AMRPA has 
been concerned since the inception of the 75% Rule that patients would not receive 
the same quality of care they receive in an inpatient rehabilitation hospital or unit. 
Therefore, in the past year, the field created the ARA Research Institute and has 
privately sponsored more than $2 million of research in an effort to understand and 
improve the quality of care, outcomes, and cost-effectiveness of the rehabilitation 
hospital compared to other settings, and to develop proper medical necessity stand-
ards. The newly formed ARA Research Institute has funded eight studies to date 
and, under sponsorship of other leading national associations, held a ‘‘State of the 
Science Symposium’’ in February 2007 to discuss the work in progress. We have 
shared abstracts with CMS, requested its comments and encouraged CMS to attend 
the Symposium. 

My own hospital has participated in research to compare care between IRFs and 
SNFs. A study conducted at Burke Rehabilitation Hospital analyzed whether out-
comes differed between patients with single knee or hip joint replacement surgery 
undergoing rehabilitation in an inpatient rehabilitation facility compared to a 
skilled nursing facility. Patients, matched for age, gender, operative diagnosis and 
admission ambulation function (FIM), who received rehabilitation in the IRH/U had, 
on average, a shorter length of stay and superior functional outcomes. The study 
is being repeated to include hip fracture patients as well, and to match for comor-
bidity, and measure actual dollars expended. The preliminary outcomes data shows 
that the clinical outcomes in subsequent study are similar to the results previously 
published. Patients treated in the rehabilitation hospital were less likely to require 
re-hospitalization, have shorter lengths of stay, and were more likely to be dis-
charged home. 

In the absence of governmental funding, the industry has taken steps to engage 
in the necessary research and modernize criteria for treatment. AMRPA and other 
leading organizations have produced an alternative model for defining medical reha-
bilitation hospitals and units, to demonstrate that the 75% Rule is not necessary 
to properly distinguish between rehabilitation and acute care hospitals. The Amer-
ican Academy of Physical Medicine & Rehabilitation (AAPM&R) has offered an ap-
proach that is perceived to be a better way of sorting patients into the proper set-
ting. The field is convinced that it can work together with CMS and that patient- 
centered criteria for site of care can be developed. 
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Every day, AMRPA member hospitals hear clinical stories of frustrated and upset 
Medicare beneficiaries who are unable to receive the care they need and want be-
cause of these rules, and from angry physicians who cannot send their patients to 
the program they believe to be the best and most appropriate. SNFs play an impor-
tant role in our health care system, but they are not a substitute for rehabilitation 
hospitals and units. Stated most simply, there is no evidence to support the Govern-
ment and SNF industry’s contention that care in other settings is of the same qual-
ity and less costly. Studies are now showing that the opposite is true. In general, 
for otherwise similar patients, those who are cared for in a rehabilitation hospital 
or unit make twice the progress, in less time compared to SNFs. Furthermore, given 
the increased length of stay in SNFs over IRH/Us, arguably Medicare payments to 
SNFs and IRFs are likely to be comparable, thereby bringing into questions CMS’ 
claims of cost savings. 

The Executive Branch to date has provided no evidence that its policy initiatives 
in this arena are clinically or evidence-based. Before an entire infrastructure and 
this field of medicine is dismantled completely, the Government should be required 
to demonstrate that its policy changes are in the best interests of (or at least will 
not harm) Medicare beneficiaries. In this instance, private sector patients are 
harmed as well in terms of access to medically necessary services. Moreover, the ul-
timate costs to the health care system are completely unclear. Aside from quality 
of life considerations, under the mantle of cost-savings, the agency policies may well 
result in higher long-term Government spending as patients receive care in other 
venues. 

AMRPA Recommendations 
Mr. Chairman, I testify here today because the 60% compliance threshold legisla-

tive relief Congress provided (in Section 5005 of the DRA) expires for cost-reporting 
periods beginning on or after July 1, 2007. Recognizing the statutory problem in 
front of this Committee, Representatives John Tanner (D–TN), Nita Lowey (D–NY), 
Kenny Hulshof (R–MO), and Frank LoBiondo (R–NJ) introduced legislation that 
would freeze implementation of the 75% Rule as an immediate and short term fix 
to the current crisis. The Preserving Patient Access to Inpatient Rehabilitation Hos-
pitals Act (H.R. 1459) presents a reasonable and balanced approach—the legislation 
extends the 60% compliance threshold, continues the use of comorbidities, and codi-
fies current medical necessity standards established by HCFA Ruling 85–2. The 
Tanner-Hulshof bill, although relatively recently introduced, already has more than 
150 cosponsors. Members of Congress have become keenly aware of the adverse con-
sequences to date emanating from the 75% Rule. We urge this Committee to address 
this problem and provide time sensitive legislative relief in the first moving Medi-
care legislative vehicle considered by this Committee. AMRPA strongly urges Con-
gress to enact the provisions in H.R. 1459 as soon as possible this year to halt the 
continued hemorrhaging of this sector. 

Unlike the recommendations seen for SNFs and LTCHs, MedPAC recommended 
a positive 1% update in the market basket for inpatient rehabilitation hospitals and 
units for FY 2008. The IRH/U field cannot absorb additional resource cuts that 
would further heighten volatility and threaten access to care as IRH/U beds, units, 
and hospitals. We urge Congress to support a positive market basket update for in-
patient rehabilitation hospitals and units in FY 2008. 

Finally, the field is prepared to work collaboratively with Congress, CMS, and the 
other sectors of the post-acute care world to define together an appropriate con-
tinuum of care, the distinctions among the various segments of the provider commu-
nity, the criteria that should be used to guide patient placement and Medicare cov-
erage decisions. The field also supports the need for research to be conducted and 
supported to create evidence that should be used to guide public policy. 

We know Congress and this Committee face difficult payment system decisions. 
We seek favorable consideration by your Committee, and we pledge to work with 
you and your staff, and CMS. AMRPA and its members are convinced that if we 
work together, we can shape a rational and better health care delivery system that 
improves outcomes, increases access, more accurately places patients in appropriate 
settings, and reduces the true costs to the Medicare program and beneficiaries alike. 
We appreciate the opportunity to appear today, and I would be pleased to respond 
to any questions. 
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Chairman STARK. I want to thank the entire panel. I just very 
quickly—we as a Committee I suppose could do nothing, and then 
the doctors would take that 10 percent dip in their fees and the 
three of us wouldn’t be able to get medical care any place in the 
United States that we would feel comfortable asking for it. 

On the other hand, we can begin to follow a variety of rec-
ommendations and cuts across the board. To the extent that that’s 
all we can do, I think sometimes we fail to provide it. It’s not easy 
to write legislation that applies equally in Louisiana, Michigan, 
California and North Dakota for example. There are different 
needs, different practice patterns, different requirements. 

To the extent that you all representing your various groups can 
help us determine how we sort the wheat from the chaff, Bruce, 
you indicated that there are some units that do better than others. 
Teaching hospitals have a particular need. Rural hospitals in many 
cases have a need. 

Not all long-term care facilities, Ms. Chesny, have negative mar-
gins. Some in the old days maybe had a 16 percent margin. That’s 
different from somebody who has a zero to negative margin. 

But you have to help us determine how best we can write legisla-
tion that does sort this because if we try to be as fair as we can— 
people are talking about—I don’t know who keeps leaking this, I 
suspect it’s Dave, that I am bound and determined to cut $50 bil-
lion or save $50 billion so we can fund SCHIP. Well, probably if 
we fund SCHIP the majority of that goes back to providers, more 
children’s hospitals, more pediatricians. This is kind of a zero sum 
gain, and it is not easy for us. 

Now to your credit and the credit of the American Medical Asso-
ciation, the California Medical Association, almost all of the pro-
viders have come to us, I don’t know whether Mr. Camp has had 
the same experience, and said they recognize that this is not going 
to be a year of huge financial increase. As a matter of fact, some 
are predicting that they may not get every nickel that either the 
president’s budget or MedPAC recommended. 

I don’t quite know how we’re going to adjust to that to get a vote 
that will get us through the House and the Senate and get the 
President to sign. But without your help we’ll make a mess of it 
because we could be pushed as one particular group of providers 
is suggesting they don’t want to be in the room. 

Well, without being able to determine who’s better and who’s 
worse, who’s more deserving and less deserving, the only alterative 
left to us is across the board cuts. I don’t like those. I don’t think 
they—we’re apt to harm people that ought not to be harmed and 
not help the people who need help. 

So, that’s a long-winded way of saying you all could be helpful 
to us. You don’t have to endorse cuts but you could help us learn 
how to determine what the priorities ought to be as between the 
competing interests in your own group, whether it’s rural long-term 
care providers or home health or whether it’s inner city home 
health. There’s a difference I think in the costs and the problems 
faced. 

So, I’m asking you for more than just the excellent testimony 
you’ve given us today but to help us and help our staff as you used 
to help Chip figure out we can make these decisions and balance 
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the interests of the providers, the beneficiaries and the taxpayers. 
My measure is usually when everybody on the Committee is scowl-
ing we’ve got the right mix and that’s when we ought to drop it 
down a little. If anybody is smiling, they’re taking home something 
that the rest of us don’t know about. 

Let me just ask you to run down the line here and ask if each 
of you care to or have experience with Medicare Advantage and 
how the Medicare Advantage payments compare to payments 
under traditional fee-for-service programs, and do you have any 
problems with beneficiary access or any other problems with Medi-
care Advantage that we might look for. If you don’t, don’t bother. 

Chip. 
Mr. KAHN. Though the Medicare Advantage payments are lower 

than Medicare payments I think the issues with Medicare Advan-
tage though go to the question of fairness and equality between 
beneficiaries. I think we have the situation today where we want 
to have—I think we want to have as a country a Medicare Program 
that gives people the options to have the kind of coverage they had 
when we were privately employed or before they retired, but I 
think we have to examine how much that option is worth in terms 
of equality between Medicare beneficiaries. 

Chairman STARK. Mr. Umbdenstock. 
Mr. UMBDENSTOCK. Mr. Chairman, we hear from our mem-

bers in three areas around Medicare Advantage. Number one, in 
the private fee-for-service plans there’s a lot of confusion as to 
what’s covered, what’s not covered, what benefits the members 
have, and they often show up at our front door or ER not aware 
of that and we only find out—and they find out later. 

Another area of significant concern that we hear a lot about is 
from our rural members where the Medicare Advantage Plans are 
not paying the critical access hospitals the way the traditional plan 
is and that causes significant challenges for our members. 

The third, your comment about where to maybe look for opportu-
nities for savings has already been brought up in my comments 
and in Stan’s around the issue of the payments to indirect, on indi-
rect medical education. To those plans we think there’s a legitimate 
place to look there as well. 

Chairman STARK. Bruce. 
Mr. YARWOOD. We’re finding a very confusing pattern out there 

about long-term care because it’s not the thing that people look at 
in terms of the advantage. The confusion first goes to a state like 
Arizona that has almost all HMO care. 

What we saw in Arizona was the diminution in terms of bids of 
about 30 to 40 percent in a period of four or 5 years. Then you get 
into the question—and I’ll just continue using examples—then you 
get into the question of the number of plans there with the dif-
ferent benefit structures, with the different payment structures and 
the different billings process that makes it extremely confusing pa-
tient to patient to patient. 

We have one person that is an employee of the association that 
spends half her time trying to work with her member associations, 
with member facilities, going through and just working the billing 
process. 
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The second thing we find is that when you go into an area that 
may have excess capacity—I’ll use the Bay Area, Kaiser, and if 
they go into a facility in Hayward that has six or seven beds open 
all of a sudden they’re going to contract to put people into those 
beds at probably $50 to $100 less than the basic fee-for-service 
rate. 

Why? Because you’re making—if you compare it to nothing, 
you’re getting something. Now the question then is can you get the 
staff to take care of that in the way necessary for those folks. 

The third thing that I indicated in the testimony that we think 
is pretty unfair is the fact they have no 3-day hospital stay rule. 
People could go back and forth between facility and the hospital on 
a 1-day pattern or if you have a dual diagnosis where someone had 
a hip fracture, it was there for a while, they’ve used up their hun-
dred days, they have diabetes and they have to get—again for the 
next—second hundred days, they have to go back to the hospital 
for 3 days, which is stupid, just stupid. 

So, we find those kind of patterns, and as we start looking into 
it more and more and more we think that there will probably be 
some recommendations coming from us as to how to improve the 
system with us. 

Chairman STARK. Thank you. Mr. Brezenoff? 
Mr. BREZENOFF. I strongly endorse and support the comments 

that have just been made. I would only add that it is clear that we 
get less money from the Medicare Advantage plans than we do for 
fee-for-service. The obvious question is what’s happening for that 
richer premium that the Medicare Advantage organizations are 
getting. Do we see it in the improved care or improved access? 

The best case answer is we don’t know and the worse case an-
swer is that it’s reflected more in the bottom lines of these organi-
zations. In New York state it is very clear to us that the Advantage 
plans have much fatter bottom lines disproportionally because of 
what they get from the Medicare Advantage premiums, and it’s not 
translated into reimbursement for hard pressed teaching hospitals, 
and it is not clear that it’s turned into improved access or benefits 
for the covered lives. 

Chairman STARK. Ms. Chesny. 
Ms. CHESNY. Our experiences at the home health benefit end 

are Medicare Advantage is not the same benefits as a Medicare fee- 
for-service patient has. It’s administered under the Medicare Ad-
vantage plan as a per visit benefit instead of a per episode benefit. 
Therefore the utilization responsibility often falls either to the 
managed care organization on each separate encounter under home 
health or what happens is the patient is subjected to copayments 
that can be as high as 50 percent for an out of network provider, 
and they ration their own care. 

So, it’s a complement of the benefit being changed—we also see 
prior authorization being a significant impact on medical necessity. 
The doctor is taken out of the picture. The nurse and the physical 
therapist’s judgment is taken out of the picture. It’s really adminis-
tered by the dollars in the managed care organization. So, we see 
a significantly different Medicare benefit under Medicare Advan-
tage. 

Chairman STARK. Dr. Walsh. 
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Dr. WALSH. I think it’s all been said. First, I don’t have any ag-
gregate data here to speak for the entire organization, but speaking 
for my hospital it is a very different benefit. 

Patients when they sign up have the notion—and I don’t know 
if it’s misrepresentation or not but they have the same Medicare 
benefits, so that after an acute care stay for an accident that they 
didn’t plan and therefore had not anticipated, if they are told that 
we don’t cover inpatient rehab for, in this case it was pulmonary 
rehab, and I was surprised that their case manager knew that be-
cause I didn’t think it was pulmonary rehab; they had no intrinsic 
lung disease; they had a lot of medical things and couldn’t get out 
of bed. That was a surprise. 

So, I think in terms of the confusion for the beneficiary about 
what their benefit now is—is terribly important. Secondly I think 
that the plan’s attempt to negotiate a rate that wouldn’t meet the 
costs is going to create other access problems. 

Chairman STARK. Thank you all. Mr. Camp. 
Mr. CAMP. Well, thank you, Mr. Chairman. Mr. Umbdenstock, 

I know some of your members have Medicare Advantage plans. Is 
there a value in those plans with coordinating care and other bene-
fits that come under Medicare Advantage. 

Mr. UMBDENSTOCK. Pardon me, Mr. Camp. I think the key 
question is what is the benefit of the extra payment that goes to 
the plans and how is it being used. If it’s being used to highly co-
ordinate care to the benefit of the patient for a true clinical inte-
gration of services and at the same time achieving financial results, 
that’s a very good thing for everybody in terms of stretching those 
dollars. 

So, I think the question that we’d all want to explore is exactly 
what models work best, what are the best practices in care coordi-
nation and how can we see that all the plans employ those for 
everybody’s benefit. 

Mr. CAMP. Thank you very much. Ms. Chesny, why are the mar-
gins for home health services different in freestanding home health 
agencies than hospital or skilled nursing facility-based agencies? I 
know you mentioned that MedPAC’s financial analysis was at best 
incomplete because of the difference there. Can you talk about that 
a little bit? 

*Ms. Chesney. I believe that home health agencies that are affili-
ated with hospitals and skilled nursing facilities tend to take care 
of patients that are higher in costs, more resource intensive and 
carry just an overall cost burden. They tend to be located in more 
geographically disbursed areas, and therefore their cost structure 
is much higher. 

Our own agency, we’ve tried to be as efficient as we possibly can 
and we still look at a 2.8 percent margin in home health and that’s 
an improvement for us. We were below zero 3 years ago, prior to 
tele-health implementation. 

Mr. CAMP. I know you and I have obviously worked together on 
the tele-health issue. I know for example in rural home health 
agencies the transportation costs can be significant, particularly 
covering an area as large as 11 counties in the state of Michigan 
and other areas. Can you talk about that a little bit and how that 
may have changed in recent weeks? 
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Ms. CHESNY. I can tell you that we reimburse the IRS allowable 
mileage to our staff. It’s a quality of life issue for our staff. We ask 
them to drive numerous miles on a daily basis. We average 22 
miles per patient visit, and that is after we’ve improved our pro-
ductivity with the augmentation of tele-health and technology for 
our staff. We used to be close to 30 miles a visit for most of our 
patient care. 

So at 48-and-a-half cents IRS and then we now have gas that’s 
sitting at $4 a gallon. I don’t think that allowable is going to quite 
sit at the same place and so our costs will only rise again. 

Mr. CAMP. All right, thank you. 
Mr. Kahn, many providers in the LTCH community have called 

for an implementation of a criteria-based assessment. I don’t know 
if you were here for the testimony previously, there was some dis-
cussion of that then. Can you talk about what kind of patient is 
best served by an LTCH and how that might differ from the care 
offered in an inpatient rehab hospital or a skilled nursing facility? 

Mr. KAHN. Most of the patients in long-term care hospitals are 
on ventilators. I’ve been to a number of these institutions and the 
LTCHs have the kind of staff, the kind of knowledge about these 
patients, particularly if they’re going to be on ventilators for a 
lengthy period of time that well serves the very complex cases, par-
ticularly as I said, those cases that will be on ventilators for a long 
period of time. 

So, we feel there is a difference between the level of care there 
and other institutions. It warrants better criteria. It warrants the 
kind of system that the legislation that’s been proposed envisions 
and the kind of arbitrariness of the CMS policy is not the kind of 
backstop you need in terms of moving this type of benefit to a point 
where we get the right patient to the right place. 

I think the 25 percent rule is really wrongheaded as a way to get 
us there. 

Mr. CAMP. Ms. Chesny, there was a discussion about case mix 
creep and you said that obviously some of the patients are on aver-
age older now than they used to be, but isn’t it also correct that 
your pattern of care is physician ordered? 

Ms. CHESNY. Yes, all of our services are required to be ordered 
by a physician. What we’ve seen, not only is it that our patients 
are older and more frail. As the payment changes have gone in 
place, for instance the inpatient rehab facilities, our orthopedic pa-
tients volume has increased significantly. There is a higher case 
mix weight with that. We went from having orthopedic being like 
the best, highest volume patient we have to now they’re in a close 
contest for the second place. Right now, this year it’s third place. 

Cardiac patients, cancer patients and orthopedic patients are the 
patients we’re seeing most in home health. Those are all very sick 
patients that we’re caring for, so it’s a different population. 

As we were preparing the testimony, I have to tell you, I said to 
the National Association for Home Care staff, this system was de-
signed in the ’90s and the patient we are seeing today is not your 
father’s Oldsmobile. It’s a different patient that we are seeing from 
1997 when the Prospective Payment System was designed. It is, I 
believe, a much sicker patient who requires a much more intense 
service, and the system isn’t being abused. 
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We averaged 52 days to 45 days for the average patient on our 
Medicare home health episode. We’re not seeing them for extended 
periods of time. We’re teaching them to take care of themselves and 
we’re rehabilitating them so that they can become as productive as 
they possibly can in their activities of daily living. 

Mr. CAMP. Thank you very much, Mr. Chairman. Thank you all 
for your testimony. It was very helpful and I sure appreciate it. 
Thank you. 

Chairman STARK. Again, I would invite all of you to elaborate 
some more to help us in the next month, 6 weeks, 2 months as we 
have to see if we can cobble together some legislation that will deal 
with all of these issues. It’s going to be a busy summer for us. We 
appreciate your help. 

I do appreciate you taking the time and the patience again of 
waiting for us. I’m sorry that we ran so late this afternoon, but 
thank you all very much. 

Hearing is adjourned. 
[Whereupon, at 4:54 p.m., the hearing was adjourned.] 
[The submissions for the record follows:] 

f 

Statement of American Association of Homes and Services for the Aging 

The American Association of Homes and Services for the Aging (AAHSA) appre-
ciates this opportunity to submit a statement for the record of the House Ways and 
Means Health Subcommittee’s hearing on Medicare payments to health care pro-
viders, including nursing homes and home health agencies. 

AAHSA members serve over one million people every day through mission-driven, 
not-for-profit organizations. Seventy percent of our members are faith-based. Our 
members offer the continuum of aging services: home and community based pro-
grams, adult day programs, continuing care retirement communities, nursing 
homes, assisted living, and senior housing. AAHSA’s vision is for all Americans to 
receive the care they need, when they need it, in a place they call home. 

President Bush’s budget proposal for fiscal year 2008 called for a freeze on Medi-
care reimbursement to nursing homes and home health care providers. We urge the 
subcommittee to reject this proposal, which would penalize the very health care pro-
viders who are making the greatest effort to ensure high quality care for frail older 
people. 

CMS itself has projected that the cost of the items and services that skilled nurs-
ing facilities and home health agencies must buy will increase by 3.3% and 2.9% 
respectively over the next year. Since long-term care is a labor-intensive service, 
failure to provide the payment update CMS has proposed will have severe implica-
tions for providers’ ability to recruit and retain the staff essential to meeting Medi-
care beneficiaries’ needs. 
Skilled nursing facilities—the not-for-profit difference 

Approximately 70 percent of payments nursing homes receive come from the 
Medicare and Medicaid programs. Very few nursing home residents currently have 
private insurance to cover the cost of their care. This heavy reliance on these two 
programs makes their payment policies even more critical to nursing facility oper-
ations than they are for health care providers that have more varied sources of pay-
ment. 

The average non-profit home cares for about 10–20 Medicare patients each day. 
The proposed cuts translate into the loss of $100,000–$200,000 annually for the av-
erage home and much more for those that specialize in Medicare’s high need pa-
tients. There just are not sufficient ‘‘excess’’ dollars in the system to make up these 
losses. Forcing nursing homes to ‘‘economize’’ even further on nursing staff and 
wages—inevitable with cuts of this magnitude since nursing is 40% of total costs— 
would be bad for Medicare and bad for patients. 

Adequate Medicare reimbursement makes a major difference to nursing homes’ 
ability to recruit and retain staff, the single greatest determinant of the quality of 
care facilities are able to provide. According to reports the Medicare Payment Advi-
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sory Commission has submitted to Congress for the last two years, not-for-profit 
nursing facilities spend substantially more on nursing staff than for-profits and 
therefore have low to zero profit margins on the Medicare payments they receive. 
For 2005, MedPAC found that for-profit nursing facilities achieved margins of fif-
teen percent on the Medicare payments they received, while not-for-profits’ margins 
were below five percent. 

Denial of a payment update to facilities that already are struggling to break even 
on the services they provide to Medicare beneficiaries would run directly counter to 
the many initiatives we are pursuing to raise nursing home quality. Facilities that 
are achieving high margins through skimpier staffing would be hurt far less by the 
denial of a payment update than facilities that have committed maximum resources 
to providing quality care to frail older people. 

Furthermore, the proposal to deny nursing facilities a payment update is a false 
economy. A ten year study, conducted by HHS at the request of Congress, on nurse 
staffing in nursing homes found that homes with less than optimal nurse staffing 
had significantly more avoidable hospitalizations than those with appropriate nurse 
staffing (USDHHS. Report to Congress: The Appropriateness of Minimum Nurse 
Staffing in Nursing Homes, 2002). The fewer the nurses, the higher the rates of 
avoidable hospitalizations. Every avoidable hospitalization costs Medicare an aver-
age of $7,600. An increase of just 13 avoidable hospitalizations per skilled nursing 
facility would wipe out the $1.5 billion in Medicare ‘‘savings’’ from cutting SNF 
rates. 

Because payment policies are so critically tied to adequate staffing, we rec-
ommend that the subcommittee adopt a proposal that was introduced in the last 
Congress by Rep. Marcy Kaptur to require nursing facilities to make itemized re-
ports to the Centers for Medicare and Medicaid Services (CMS) of the amounts they 
spend annually on staffing. This requirement, contained in H.R. 1166, would be a 
promising first step toward better aligning the Medicare program’s payment incen-
tives with the quality of care provided in nursing facilities. 

Medicare’s Perverse Payment Incentives for Skilled Nursing Care 
The subcommittee also needs to revisit the deeply flawed final rule CMS issued 

in 2005 to ‘‘refine’’ the skilled nursing facility prospective payment system. The sys-
tem is based on Resource Utilization Groups (RUGs) that still do not accurately de-
termine acuity of need and responsibly calculate the cost. This is particularly true 
for medically complex patients who generally require not only extensive nursing 
care but also significant amounts of medications, supplies, tests, respiratory care, 
and other so-called ‘‘non-therapy ancillaries.’’ Medicare reimburses skilled nursing 
facilities for many very expensive patients at considerably lower rates than Medi-
care pays for patients whose care costs much less. The Inspector General, MedPAC, 
and the GAO have all reported on these inaccuracies. 

Specifically, the revised RUG system poses the following problems for nursing 
homes and their residents: 

Quality of care 
• The system creates strong financial incentives for nursing facilities to find 

patients who qualify for the nine new RUG groups created by the 2005 rule. 
• To qualify for the nine new (higher) payment groups, patients must be as-

signed to intensive physical therapy and to ‘‘Extensive Services.’’ The ‘‘Ex-
tensive Services’’ designation requires that the patient have an activities of 
daily living score greater than 7 and have had intravenous medications, 
ventilator or respirator care, a tracheotomy or suctioning within the last 
fourteen days, or intravenous feeding within the last seven days, even if 
these treatments were given during hospital stays. 

• There is intense financial pressure on facilities to ‘‘find’’ such patients, be-
cause otherwise facilities may have substantial financial losses in their 
Medicare reimbursement. 

• The availability of patients qualifying for the new RUG categories depends 
heavily on local hospital practices, particularly as to how frequently intra-
venous medication (rather than oral) is ordered. Hospitals seeking to find 
a skilled nursing facility for patients who are being discharged will soon 
learn that Medicare payment rules favor patients who had an IV in the 
hospital. Practice patterns are likely to shift in ways that have more to do 
with perverse payments than with good clinical care. 

There is no evidence that revised system improves payment accuracy; in fact, 
accuracy may actually be reduced. 
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• CMS cited only one piece of scientific evidence in the final rule in an at-
tempt to justify the nine new RUGs and the contention that the new sys-
tem is more accurate, as Congress required. But this bit of ‘‘evidence’’ is not 
relevant to the changes CMS actually made in the payment system and is 
the result of researchers studying a completely different issue. 

• Increased payments are not targeted to medically complex patients who do 
not receive rehabilitation, even though their care can be very costly, with 
heavy use of non-therapy ancillaries. 

• Also, non-therapy ancillary costs continue to be paid as if they correlated 
with nursing costs, which research has repeatedly shown is not the case. 
CMS itself noted that the new payment system would not account accu-
rately for non-therapy ancillary costs, and that the addition of nine new 
RUG categories didn’t solve this discrepancy. CMS attempted to solve the 
problem by applying the same small increase in the nursing index across 
all RUG groups, about three percent of total revenues. But because the pay-
ment system doesn’t accurately cover non-therapy ancillaries or correlate to 
the nursing index, the payment system still does not accurately correlate 
costs of care with payment rates. 

• CMS used tiny samples of patients who classify into the new RUG groups 
in doing its data analysis. For three of the new RUG groups, payments for 
millions of Medicare days are being set based on what happened to fewer 
than ten patients in a small number of facilities nine to twelve years ago. 
Among other problems, this use of small samples risks destroying the accu-
racy of the current payment system’s correlation of payment rates to nurs-
ing and therapy staff times. 

• In doing its data analysis, CMS mixed apples and oranges, using some 
numbers from Abt Associates and other numbers from the Urban Institute. 
Each of these studies used different databases, different analytical tech-
niques, and likely different trim points. 

Congress should require CMS to go back to the drawing board on the skilled nurs-
ing facility prospective payment system to ensure that it more accurately reflects 
the true costs of caring for frail elders. 
Home Health Care 

An estimated 83% of older Americans who have long-term care needs live in non- 
institutional, community-based settings. Medicare covers the skilled nursing care, 
home health aide service, physical therapy, speech-language therapy and occupa-
tional therapy in the home after a hospital stay. These services are critical for the 
patient to remain independent at home. Home health agencies reduce the risk of 
a re-admission into the hospital, as well as nursing home placement. 

In addition to ensuring that home health agencies receive the payment update 
that CMS has proposed for next year, we urge Congress to review the plans to over-
haul the home health prospective payment system. Home health agencies provided 
quality services despite many years with no payment updates until 2006. In 2008 
most agencies would experience a 2.75% reduction annually over three years in the 
Medicare base payment rate under the revised payment system. Twenty percent of 
all home health agencies already are operating in the red. This reduction in reim-
bursement rates could reduce the availability of vital home health services for sen-
iors and the disabled. 

Home health care providers need sufficient funding to recruit and retain quality 
staff, invest in telehealth technology and meet escalating transportation costs. 
Eliminating the 5% rural add-on has already had a negative impact on rural home 
health agencies. These agencies are estimated to experience a decrease in their av-
erage case mix from 1.583 to 1.1417. Twenty-three percent of older Americans live 
in rural areas, and we need to have these services available for them. CMS also pre-
dicts that home health agencies in the South would experience a 1.84% decrease in 
2008 under the new payment system. CMS is proposing a $2,300.60 national aver-
age base rate for 2008, down from this year’s $2,355.96 for 2007 episodes. But even 
after a 2.9% inflation update worth more than $400 million in 2008, these changes 
would add up to $7 billion in lost Medicare revenues over five years. 

We appreciate that the proposal would allow severity-adjusted amounts of up to 
$367 per episode for non-routine medical supplies, add nearly 60% of the Lower Uti-
lization Payment Adjustment (LUPA) episodes to cover admission costs and elimi-
nate the episode payment adjustment for a significant change in condition (SCIC) 
and for prior hospital stays. We also appreciate the guidance offered by CMS in 
changing to the new and more complicated case mix process. 

State Medicaid programs are struggling to meet the increasing demand for home 
health services for older adults and the disabled. The budget proposes legislative 
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changes in Medicaid that would reduce Federal Medicaid funding by $25.7 billion 
over the next five years, of which $20.9 billion would be achieved by shifting costs 
to the states. The cost shifts include a reduction of the Federal matching rates for 
all administrative activities and for targeted case management services. Medicaid 
and Medicare cuts in home health services are reducing our ability to meet the goals 
of the New Freedom Initiative, the Money Follows the Person programs from the 
Deficit Reduction Act, as well as the vision of the future of aging in America that 
was announced at the White House Conference on Aging in 2005. We look forward 
to working with your committee and CMS to assure that older Americans and peo-
ple with disabilities can obtain quality home health services, so they can remain 
healthy and independent in their own homes. 
Medicare Therapy Caps 

One Medicare payment policy that must be addressed this year is the annual cap 
on coverage of outpatient physical, occupational and speech therapy. These caps are 
enormously counterproductive to quality care and efforts to keep Medicare bene-
ficiaries living as independently as possible. 

Therapy needs have increased as the population ages and people live longer. Lim-
iting the therapy that one can receive in a particular year often hinders an individ-
ual’s ability to regain physical strength and daily living skills that are required to 
live independently. In addition, an individual may exhaust his or her permitted 
therapy early in the year and have a new need for therapy later in the year—as 
a result of a new medical setback (surgery, injury from a fall, heart attack, etc.) 

In the ten years since the therapy caps were enacted under the Balanced Budget 
Act of 1997, Congress has allowed them to be fully effective for only a few months. 
Congress itself has recognized the danger of limiting essential therapies for bene-
ficiaries with serious injuries and health conditions. While the Congressional Budget 
Office scores repeal of the therapy caps as being costly to the Medicare program, 
this analysis does not take into account the hidden costs that may result from lim-
iting essential therapy services. If a Medicare beneficiary fails to regain full func-
tioning and suffers a serious fall or otherwise comes to need higher levels of care, 
the potential cost to the Medicare program could well exceed whatever savings are 
achieved through the therapy caps. 

We recognize the need to ensure that therapy services, like other forms of health 
care, are only covered by Medicare to the extent that they are medically necessary. 
CMS for several years has pursued a Medicare integrity initiative under which 
waste, fraud and abuse in the Medicare program have been successfully prosecuted 
and inappropriate payments recovered. According to CMS, this initiative has re-
sulted in the recovery of many billions of dollars over the years in which it has been 
in effect. Applied to therapy services, the integrity initiative should be more than 
sufficient to detect, prosecute and prevent any improper use of the benefit. 

We therefore urge Congress to enact the Medicare Access to Rehabilitation Serv-
ices Act of 2007, H.R. 748, which would repeal the Medicare outpatient rehabilita-
tion therapy caps. This legislation would ensure that beneficiaries are able to obtain 
therapy services for which they have a medical need in the setting that is most ap-
propriate for them. 
Need to examine entire long-term care funding system 

We recognize that today’s hearing concerns the appropriateness of Medicare reim-
bursement to health care providers, and that a different House committee has juris-
diction over the Medicaid program. However, in the real world of long-term care, 
the payment policies of both programs are crucial to facilities and agencies that 
serve vulnerable elders. For the immediate future, we urge this subcommittee to act 
on the proposal contained in Rep. Kaptur’s bill from the last Congress that would 
require CMS to analyze and report to Congress on all of the issues affecting nursing 
facility costs and funding, including the adequacy of Medicaid funding now and in 
the future to pay for the quality of care mandated by state and Federal law and 
regulation. In the longer term, Congress must reevaluate how to pay for long-term 
care services. AAHSA has developed a financing plan this is both socially and fis-
cally responsible, and we would be happy to work with the committee on this issue. 
Conclusion 

The denial of a payment update to skilled nursing facilities and home health care 
providers would impose a severe hardship, especially in the not-for-profit sector, 
making it extremely difficult for facilities to meet the costs of staffing and other ele-
ments of high-quality care. Data from CMS and MedPAC themselves indicate the 
need for a payment update in the next fiscal year, and Congress must allow the up-
date for which current law provides. 
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Striving to provide the highest quality of care, not-for-profit nursing facilities and 
home care agencies are spending every dollar of reimbursement they receive from 
Medicare on staffing and other essential components of quality. The denial of a pay-
ment update would be a heavy blow to these providers, their staff, and the vulner-
able old people they serve. 

Instead of taking the easy route of across-the-board payment cuts, we urge your 
committee to thoughtfully evaluate the skilled nursing and home health payment 
systems and redirect their incentives toward encouraging continuous improvement 
in the quality of care Medicare beneficiaries receive. We look forward to working 
with the committee in this effort. 

f 

Statement of Keith G. Myers 

The LHC Group appreciates the opportunity to provide testimony on behalf of its 
patients and caregivers concerning payment systems for fee-for-service providers. 
The LHC Group is a provider of post-acute health care services primarily in rural 
markets in the southern United States. We provide home-based services through our 
home nursing agencies and hospices and facility-based services through our long- 
term acute care hospitals and rehabilitation facilities. These services are provided 
by a trained staff of over 3600 nurses, physicians, therapists, and aides throughout 
our locations in Texas, Louisiana, Mississippi, Arkansas, Alabama, West Virginia, 
Kentucky, Florida, Tennessee, and Georgia. We share Medicare’s mission of pro-
viding care in the least restrictive, most cost-effective, and most appropriate envi-
ronment possible. 

The ability to have home health in rural areas provides Mother the luxury 
to stay at her home and get excellent care. Home health has made her life 
easier. It has been beneficial to me and her family. We know she is in good 
hands. They are all so caring and they are always available. For a person 
Mother’s age, staying in her familiar surroundings helps her mentally, phys-
ically and spiritually. If these services are cut, or the reimbursement is not 
adequate for services to continue to assist in providing the nurses to care for 
Mother, she would have to go to a nursing home. I know she would not last 
two weeks. It is cheaper for us to have her at home than in a facility. I feel 
the secret to longevity is the ability to receive home care.—M.W., Mississippi 

I. OVERVIEW 
Each day, home health agencies that provide essential clinical and supportive care 

services to Medicare beneficiaries in America’s rural areas stretch limited resources 
far and wide to meet the unique needs of the patients they serve. Historically, Con-
gress and the Centers for Medicare and Medicaid Services (CMS) have asked rural 
home health agencies to do more with less, a demand the rural home health pro-
vider community has largely met. Today, providers who serve rural beneficiaries 
continue to face new challenges that that they cannot meet alone. They need help 
from Congress. 

In April, CMS issued a proposed rule detailing a far-reaching restructuring of the 
Medicare home health prospective payment system. If finalized in its current form, 
the rule will threaten the ability of rural home health agencies—already faced with 
higher costs and lower reimbursements than urban agencies—to continue to provide 
services to rural residents. 

Historically, Congress sought to mitigate both the financial pressures on rural 
home health agencies and the related access barriers encountered by rural residents 
through the creation of a special payment adjustment, or ‘‘add-on,’’ to the prospec-
tive payment system’s base payment rates. Congress authorized the payment ad-
justment for home health services delivered in rural areas during most of the period 
from April 2001 through December 2006, and the add-on greatly assisted providers’ 
ability to meet rural resource needs that are different, and more costly, than those 
in urban areas. However, the rural add-on expired on December 31, 2006 and has 
not yet been reauthorized. 

In this testimony, we illustrate the urgent need for reauthorization of the rural 
add-on. We detail the economic and clinical access challenges that the proposed rule 
imposes on health care in rural America, highlighting the adverse impact of the pro-
posed rule on rural beneficiaries and the home health agencies that serve them. We 
also discuss the policy rationale behind the rural add-on as well as its bipartisan 
history, and we conclude with a call for Congress to reauthorize the rural add-on 
and make it permanent. 
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II. RESTATING THE CASE FOR THE RURAL ADD-ON 
A primary reason that rural home health agencies require the rural add-on pay-

ment is to help cover their operating costs, which are higher on average than urban 
agencies’ costs. These higher costs result from a combination of factors, including 
the increased acuity of patients in rural agencies as well as other built-in additional 
costs of providing home health services in a rural setting—costs that urban pro-
viders do not carry. 
A. More Complex Conditions 

The service mix for home health beneficiaries in rural areas is considerably dif-
ferent than that in urban areas. Hospital care in rural areas tends to be focused 
on short-term, acute primary care with limited access to tertiary care centers and 
the specialty services they provide. Post-acute care providers in rural areas tend to 
treat a higher proportion of chronically ill patients than their urban counterparts. 
This basic difference in patient mix results in part from the different relative bal-
ances of provider types in rural and urban areas, and in part from the fact that 
rural Americans tend to be disproportionately older and have more chronic health 
problems than urban Americans. 

Providing care to these elderly patients with multiple health conditions can be 
more time-intensive than serving other patients. This is illustrated by one home 
health nurse’s discussion of treatment for an elderly patient with multiple co- 
morbidities who lives with his elderly wife, who also faces several health conditions: 

Home health nurses are required weekly to assess and literally be the ‘‘eyes’’ 
for the physician and, hence, to [implement] a rapidly changing treatment 
plan for his multiple diagnoses. To transport the patient is an extremely tax-
ing and un-safe situation. The patient and his wife have no means for trans-
portation, no local caregivers, and no economic resources. The physician 
agrees that the most vital part for safety of this patient and his wife is to-
tally dependent on the assistance of the home health nurses.—Anonymous, 
Louisiana 

Beyond age and chronic illness, another reason for increased acuity among rural 
agencies’ patients is the homebound status of many of these rural patients. Rural 
home health agencies frequently function as the primary caregivers for homebound 
beneficiaries, who have minimal access to transportation. This situation results in 
higher costs per patient and per visit, since homebound patients require more re-
sources than patients who have access to other providers. One home health nurse 
encountered this situation when treating an elderly patient who lives alone and who 
was admitted to home care following a month-long hospitalization for a serious and 
extended illness. In this nurse’s words: 

The patient requires daily dressing changes, which she was unable to per-
form herself. She has no local family members but relies on neighbors and 
friends for transportation to receive medical care. However, many of her 
rural neighbors are also senior citizens and are limited in their ability to 
assist her. In the patient’s eyes, her situation ‘‘would [have been] devastating 
had it not been for home care services.’’— A.S., Alabama 

Another home health nurse discovered the increased resource needs of home-
bound, high acuity patients when caring for a man with multiple chronic illnesses 
who had recently had a new tracheostomy and feeding tube put in place. This nurse 
described the homebound man’s situation as follows: 

The wife, who has dementia, is unable to provide or participate in the care 
of her husband. This patient requires daily visits from the home health 
nurse. In addition to daily visits made by the skilled nurse, their case man-
ager consistently receives phone calls to coordinate care. The closest care-
giver is the patient’s granddaughter who has to travel a 100-mile round trip 
to their home. The couple has no means of transportation, and it is very tax-
ing and risky for the patient to leave his home. The home health nurse is 
the primary caregiver to this couple. If this patient did not receive home 
health services he would have no access to health care and would have to 
be institutionalized to receive care.—Anonymous, Louisiana 

As the examples above demonstrate, elderly rural beneficiaries often face multiple 
health conditions that require near-constant care that their families are unable to 
provide. In addition, these patients are frequently unable to leave their homes to 
receive care either because they lack transportation or because their health condi-
tions make transportation unsafe. 
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Many rural agencies also report an increase in more complex patients because of 
recent CMS restrictions on admissions to other post-acute care providers. In par-
ticular, the recent tightening of admission criteria for inpatient rehabilitation facili-
ties and inpatient long-term acute care hospitals has resulted in more patients re-
ceiving treatment in the home setting. 

These facts in combination result in a higher acuity patient mix for rural than 
for urban home health agencies, and treating these patients, in turn, requires more 
costly resources in terms of staffing, medications, and other treatments. While these 
patients desperately need care, the many financial strains on rural agencies may 
ultimately force some agencies to turn away these resource-needy homebound bene-
ficiaries because of resource limitations. 
B. Special Structural Challenges 

As demonstrated above, rural home health agencies experience some additional 
costs because of their patient mix, which itself is a result of the structure of the 
broader health care marketplace and of regional behavior trends in rural areas. 
Other additional costs of rural home health agencies depend less on the particular 
service requirements of the agencies’ patient populations and more on the structural 
issues raised by the provision of home health services in rural areas. These struc-
tural considerations, in combination with more complex patient conditions, further 
demonstrate the need for the rural add-on. 
1. Greater Driving Distances 

Home health agencies in particular experience significantly higher costs in pro-
viding care to rural beneficiaries because the services are provided in the patients’ 
homes and not in an institutional setting. Rural beneficiaries are scattered through-
out rural areas and not congregated in cities like their urban counterparts. This re-
sults in increased personnel costs and decreased efficiency due to the longer drive 
times to reach rural residents. Compounding these extra costs are the increases in 
fuel prices and the additional visits necessary to ensure that rural patients without 
access to phone service comply with medication adjustments (which can be frequent 
for some high-acuity patients). 

Although caregivers try to conserve costs by planning efficient driving routes, pa-
tient care needs often force them to change their plans. These obstacles to efficiency 
are detailed in one home health nurse’s description of an ordinary day in rural home 
health service: 

Due to multiple circumstances such as the high price of gas, and the dis-
tance from patient to patient, I have to strategically plan my geographical 
route for the day, to ensure proper patient care and timing of my visits. Un-
fortunately, there are multiple times where this plan does not unfold as 
planned. Numerous times I receive calls from my office, which changes my 
routine. There are patients that must be seen ASAP to avoid possible emer-
gency room/hospital admission. When this does happen, I am forced to drive 
great distances, sometimes just to see a single patient. Once I get there, I 
have to take into consideration the multiple variables that I will be faced 
with to complete this extra visit. These include performing the initial assess-
ment on the patient; after this assessment, my work has just begun. I am 
responsible for notifying the doctor of any changes in the patient’s condition. 
At this point, I am responsible for implementing and executing any new or-
ders from the doctor, which may include, but are not limited to, contacting 
the pharmacy for any medication changes, setting up lab work, x-rays, or 
any additional test. Any changes to the plan of care at this point must be 
reiterated through teaching to the patient/caregiver along with possible 
transportation issues. At times, this can be a daunting task due to the lack 
of appropriate resources in rural communities, along with the knowledge 
deficits of various patients and caregivers.—Anonymous, Louisiana 

Other home health nurses have overcome unique obstacles to reach rural patients. 
One such nurse writes that she has ‘‘waded creeks, climbed over broken porches, and 
battled many a dog. Many of our aides have had to go to a well or a branch [office] 
to draw water and then heat it on the stove (or a hot plate) before they are able to 
bathe their patients.’’—M.A., Kentucky. Another nurse recalls ‘‘[being] attacked while 
riding on a rural road because [the driver] knew I was a nurse and was going to 
try to rob me,’’ ‘‘having to run from dogs,’’ and ‘‘driv[ing] on gravel roads and 
get[ting] stuck in the mud due to bad roads.’’—C.J., Mississippi. Yet another nurse 
often visited a patient who lived in a rural area across a river that, because it was 
unpredictably passable by vehicle, had to be reached ‘‘by a swinging bridge that 
spanned the river. After reaching the end [of the bridge], the nurse would then have 
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1 National Association for Home Care & Hospice (NAHC), ‘‘Maintain the Add-on for Home 
Health Services in Rural Areas’’ (hereinafter ‘‘Maintain the Add-on’’) (2004); NAHC, ‘‘Preserve 
Access to Rural Home Health Services’’ (hereinafter ‘‘Preserve Access’’) (April 2007), available 
at http://www.congressweb.com/nahc/docfiles/RuralTalkPts07.pdf. 

to walk on a narrow footpath that followed the riverbank, through the woods to the 
patient’s home, toting supplies and equipment.’’—R.B., Arkansas 

2. Smaller Agency Size 
Rural agencies are often smaller than agencies in urban areas. Simple economics 

dictates that small agencies will have higher costs relative to larger organizations. 
Smaller agencies have fewer patients and fewer visits over which all the agencies’ 
fixed costs of service provision—including costs of meeting regulatory require-
ments—can be spread. This results in higher overall costs per patient, per visit. 
Smaller agencies also are more likely than larger agencies to be faced with a homo-
geneous case mix, as they will have lower patient volumes than their larger urban 
counterparts. In such a situation, there will not always be enough even slightly prof-
itable cases to counterbalance the high-cost, resource-demanding cases. 

This problem is exacerbated by the fact (noted above) that rural agencies already 
serve a higher acuity patient population. Although the Medicare reimbursement sys-
tem attempts to account for these high-cost patients through additional outlier pay-
ments, these payments are too low to cover agencies’ actual service costs. 

3. Scarcity of Skilled Professionals 
Many home health agencies have difficulty getting certain health care profes-

sionals to service beneficiaries in rural areas. Some rural agencies have reported 
frequent use of nurses instead of therapists to provide rehabilitative services be-
cause of a lack of therapists willing and able to provide services in rural areas.1 Un-
fortunately, when an agency substitutes skilled nursing restorative services for re-
habilitative therapy services, it does not qualify for the higher therapy rates allowed 
under the home health prospective payment system. 

III. DOING MORE WITH LESS IN RURAL AMERICA 
To address these challenges, some home health agencies in rural areas have de-

veloped alternative operating models to reduce costs. They have been forced to do 
more with less. 

Many agencies serving remote rural areas have established branch offices, or 
‘‘drop sites,’’ to minimize personnel drive times and to provide a local repository for 
supplies and records. While these types of remote locations do increase personnel 
efficiencies, any savings are often offset by increases in agency overhead costs for 
rent, utilities, and other expenses associated with operating a remote office. And, 
as noted above, these increased overhead costs are spread over a smaller number 
of patients, which intensifies the impact on the agency’s finances. 

Other agencies have sought to maximize personnel productivity by compensating 
their clinical staff on a per visit basis instead of a monthly or hourly basis. This 
method of compensation causes clinical staff to travel more efficiently between pa-
tient visits. While compensating on a per visit basis may help minimize the costs 
of providing care to home health providers, the caregivers themselves must incur 
the added cost of travel. As one caregiver noted, ‘‘when it takes an hour or more to 
just drive from one patient to another, my productivity is obviously limited. Add to 
that the wear and tear on my car and you see that I get less in my paycheck than 
my urban counterpart.’’—A.C., Florida. Per visit compensation, then, places agencies 
at a competitive disadvantage, often resulting in retention problems. 

To address the scarcity of skilled professionals, most home health agencies are 
forced to compensate these professionals at higher rates than their urban or hos-
pital-based counterparts. While this issue affects almost every professional dis-
cipline, the most commonly affected professionals are physical therapists, speech 
therapists, and medical social workers. The Medicare program fails to recognize this 
incremental increase in the program’s area wage adjustments, yet the increase re-
mains a significant extra cost of providing home health services to rural bene-
ficiaries that urban providers do not bear. Additional discussion of regional wage 
discrimination follows below. 
IV. INACCURACY OF WAGE-BASED REIMBURSEMENTS 

In addition to facing higher costs than urban agencies, rural home health agencies 
receive Medicare reimbursements that do not adequately account for their labor 
costs, a problem the proposed rule exacerbates. 
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2 71 Fed. Reg. 65884, 65936 (November 9, 2006). 
3 In 2004, CMS rebased and revised the home health market basket, resulting in a labor-re-

lated share of 76.775 percent and a non-labor portion of 23.225 percent. 69 Fed. Reg. 62126 (Oc-
tober 22, 2004). To calculate the reimbursement due a provider for an episode of care, the na-
tional 60-day episode rate is multiplied by the beneficiary’s applicable case mix weight. The re-
sult is then divided into a labor and non-labor portion. The labor portion is multiplied by the 
applicable wage index based on the residence of the beneficiary. The total reimbursement due 
the provider for the episode is the sum of the wage-adjusted labor portion and the non-labor 
portion of the case-mixed 60-day episode amount. 

A. Lower Reimbursement for Rural than for Urban Agencies 
Inaccuracies in wage index values are the core cause of reimbursement distress 

for rural home health agencies, yet there are few opportunities for correction. 
Medicare rural wage indices are uniformly lower than urban wage indices, a re-

ality that results in substantially lower Medicare reimbursement to rural home 
health agencies for the same services, provided to the same type of beneficiaries, as 
compared to urban agencies. The national average Medicare wage index is set at 
1.0. Addendum B of the final rule for the home health agency prospective payment 
system for calendar year 2007 shows rural wage indexes ranging from 0.7215 to 
1.1709 for the 50 states with an average rural wage index of 0.8445 and a median 
of 0.8588.2 Only seven states have a wage index over 1.0 (Alaska, California, Con-
necticut, Hawaii, Massachusetts, New Hampshire and Washington).3 

Because Medicare reimbursement is based largely on CMS’ estimation of dif-
ferences in wages among geographic areas, the accuracy of reimbursement depends 
on the accuracy of CMS’ calculations of wage rates. As mentioned above, rural agen-
cies are often compelled to pay the same wages as urban agencies for therapists, 
whose services are required for the agencies not only to provide top-quality patient 
care, but also to qualify for certain higher Medicare reimbursements (i.e. for therapy 
visits). In addition, nursing shortages exist nationwide, which can force rural agen-
cies to pay nurses wages on par with urban agencies to attract staff. CMS’ failure 
to take into account this equivalence in wages between rural and urban home 
health agencies results in inappropriately low wage indices for rural agencies, for 
which there is no remedy other than the rural add-on. 
B. No Access to Reclassification Relief or to Special Rural Payment Policies 

In the hospital setting, a rural hospital with disproportionately high labor costs 
can apply for reclassification of its wage index. Such a hospital could, thus, be paid 
at the same wage index-based rate as an urban hospital that had the same wage 
rates. Home health agencies, however, are not eligible for reclassification. Moreover, 
the inequity is increased in rural areas in which a hospital can qualify as a critical 
access hospital or sole community provider—and receive higher reimbursements— 
while a rural home health agency in the same community has no access to these 
additional payments. 

Rural home health agencies also lack access to other payment sources created by 
Congress to address the numerous challenges facing health care providers and 
Medicare beneficiaries in rural areas. For example, the Rural Hospital Flexibility 
Program re-established cost-based reimbursement for critical access hospitals. Small 
rural hospitals are still held harmless from the effects of the hospital outpatient pro-
spective payment system. Physicians practicing in rural health professional shortage 
areas qualify for a 10 percent Medicare payment bonus. Rural health clinics and 
federally qualified health centers receive reasonable cost-based reimbursement for 
providing service to Medicare beneficiaries. None of these cost-management tools are 
available to home health agencies serving rural beneficiaries. Thus, home health 
agencies lack resources to correct the low wage indices assigned to them by CMS, 
which does not accurately recognize rural agencies’ high labor costs. 
C. Detrimental Effects of the Wage Differential 

The dramatic reimbursement effect of rural wage indices is evidenced by the fi-
nancial situation in rural North Carolina, which represents the median rural wage 
index: 

National 60-day Episode Amount: $2,300 
Labor-Related Share: $1,766 [0.76775 * $2300] 
Wage Index: 0.8588 [rural North Carolina] 
Wage-Adjusted Labor Portion: $1,517 [0.8588 * $1766] 
Non-Labor Share: $534 [.023225 * $2300] 

Total Reimbursement: $2,051 [$1,517 + $534] 
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4 Fazzi Associates, ‘‘BestWorks Report’’ (2005, 2006). 
5 J.P. Sutton, ‘‘Patterns of Post-acute Utilization in Rural and Urban Communities: Home 

Health, Skilled Nursing, and Inpatient Medical Rehabilitation,’’ NORC Walsh Center for Rural 
Health Analysis (March 2005), available at http://www.norc.org/NR/rdonlyres/3329577F-87E4- 
4C4A-BEBE-1D6E66B7C4DD/0/WalshCtr2005_PAcuteU.pdf. 

6 J.P. Sutton, ‘‘Home Health Payment Reform: Trends in the Supply of Rural Agencies and 
Availability of Home-Based Skilled Services,’’ NORC Walsh Center for Rural Health Analysis 
(March 2005), available at www.norc.org/NR/rdonlyres/51442860-0B0F-4F45-A76B- 
0C3B093FBCFD/0/WalshCtr2005_NORCMarchCX2.pdf. 

This rural payment ($2,051) stands in contrast to the full payment of $2,300, 
which would be available if the wage adjustment were equal to 1.0—a difference of 
10.83 percent, or $249, for the episode ($4.15 per day). 

The range of the rural wage indices for the 48 states subject to a rural wage ad-
justment for this same example is as low as $1,808 in South Dakota and as high 
as $2,602 in Connecticut, as illustrated by the following calculations: 

South Dakota Connecticut 

National 60-day Episode Amount: $2,300 $2,300 
Labor-Related Share: $1,766 $1,766 
Wage Index: 0.7215 1.1709 
Wage-Adjusted Labor Portion: $1,274 $1,517 
Non-Labor Share: $534 $534 

Total Reimbursement: $1,808 $2,602 

This represents a $794 difference for the same services, provided to patients with 
the same conditions who reside in rural areas, and provided by Medicare-certified 
home health agencies with the same case mix. The only difference in the two sce-
narios is the geographic location of the patient’s residence. 
D. Additional Concerns with the Wage Index System 

Setting aside the concern about inaccuracies in wage index calculations, the home 
health provider community has long opposed CMS’ use of the hospital wage index 
to establish home health wages. Differences in the personnel pool and costs between 
hospitals and home health agencies make use of the hospital index inappropriate 
in the home health setting, where the institutional efficiencies used by hospitals to 
spread costs are not available. Statewide rural wage indices do not accurately rep-
resent local labor markets because geographically disparate hospitals are treated to-
gether without regard to their true labor costs. 

For rural home health agencies, inaccuracies in wage index values are made 
worse by differences in payer mix between the urban and rural settings. Because 
of the substantially higher proportion of poor and elderly individuals in rural areas, 
rural health care providers are primarily dependent on Medicare and Medicaid re-
imbursement. The financial stability of Medicare- and Medicaid-dependent rural 
agencies is essential in ensuring access to care for low-income beneficiaries in par-
ticular, as national benchmarking data indicate that rural home health agencies 
provide twice the amount of indigent care as urban home health agencies.4 
V. RURAL BENEFICIARIES’ RELIANCE ON HOME HEALTH AGENCIES 

In the midst of increased costs and reduced reimbursements, rural home health 
agencies often find themselves as the primary providers of post-acute care services 
for rural Medicare beneficiaries. Research has shown that rural Medicare bene-
ficiaries are less likely than urban beneficiaries to use institutional post-acute serv-
ices, including skilled nursing facilities and inpatient rehabilitation facilities 5—a 
trend attributable to patient preferences and to a lack of specialized post-acute care 
providers in rural areas. Additionally, it is recognized that rural beneficiaries do not 
receive the same level of physical and occupational therapy services as urban resi-
dents.6 

Based on a recent study of the CMS Home Health Compare data, researchers de-
termined that there are only minor differences in the quality of care provided by 
home health agencies in urban and rural areas. Functional improvement scores var-
ied by less than 2 percent, and no statistically significant differences in adverse out-
comes are apparent. This is a particularly good indication of the effectiveness of 
rural home health agencies in providing care to rural beneficiaries in light of the 
challenges explained above. 
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7 72 Fed. Reg. 25356 (May 4, 2007). 
8 Id. at 25456–25457. 

The effectiveness of rural home health care, in spite of the numerous obstacles 
to service provision, is further attested to by Dr. Gary Wiltz, a board certified inter-
nist and CEO/Medical Director of the Teche Action Clinic in rural Louisiana. Dr. 
Wiltz writes: 

Caring for patients in a rural community presents many challenges, chief among 
which are lack of transportation, high poverty, low educational attainment and 
lack of resources available in an urban setting. The patients served by our com-
munity health center are truly the sickest of the sick. They suffer from debili-
tating chronic diseases and co-morbidities impairing functional status. Many of 
our elderly patients cannot independently obtain health care without assistance. 
Utilization of home health services results in improved health care outcomes for 
our patients. Length of hospital stays are decreased when we can provide in- 
home services, the emergency room visits are decreased when a Plan of Care can 
be implemented in the home which monitors the patients’ health status pre-
venting exacerbations requiring medical intervention, nursing home placement is 
prolonged or prevented, and overall better disease management especially as it 
relates to diabetes, hypertension, and heart disease (congestive heart failure). 

Rural beneficiaries’ comments about their home health providers also reveal a 
high degree of satisfaction with—and a strong dependence on—this type of care. As 
rural beneficiaries’ primary providers, home health nurses spend extra time com-
pleting assessments, answering patients’ questions about their treatments and con-
ditions, and forming relationships with patients. These patients and their families 
often thank their home care providers for being, among other things, ‘‘very thor-
ough,’’ ‘‘[available to] help no matter the time,’’ ‘‘very helpful, courteous, and depend-
able,’’ ‘‘prompt,’’ ‘‘willing to find out answers for difficult questions,’’ and ‘‘com-
forting.’’—Louisiana. Beneficiaries and their families rely on their home health 
nurses to meet not only their physical needs, but also their emotional, social, and 
often spiritual needs, frequently coming to view their home health nurses as ‘‘part 
of the family.’’—A.J., Mississippi 

However, positive trends like this cannot continue if the current proposed rule, 
discussed in more detail below, is fully implemented. 
VI. THE PROBLEM: THE PROPOSED RULE AND ITS IMPACTS 
A. Basics 

The proposed rule includes sweeping structural and functional changes to the 
home health prospective payment system, including: 

• A 2008 base payment rate of $2,300 per episode with a negative adjustment 
for provider coding behavior of 2.75 percent each year for the next 3 years; 

• The introduction of 153 home health resource group models based on 4 equa-
tions; 

• New limitations on rehabilitation therapy access, including a three-threshold 
model using payment increase trigger points of 6, 14, and 20 visits; and 

• Continued application of the pre-floor, pre-reclassified hospital wage index for 
wage-indexing home health payments, and an increase in the labor-related 
share of the base payment from 76.775 percent to 77.082 percent.7 

B. A Disproportionate Impact on Rural Providers 
CMS’ analysis of the impact of the changes to the home health prospective pay-

ment system indicates an overall negative change for rural home health agencies 
of 0.5 percent and a positive change for urban home health agencies of 1.26 percent. 
However, CMS data also indicate that the impact on rural proprietary freestanding 
agencies will be, approximately, a 4.87 percent reduction in reimbursement to these 
rural agencies as opposed to a negative 1.64 percent impact for their urban counter-
parts.8 

Rural providers and industry consultants are still evaluating the effect of the pro-
posed changes on rural providers, but several preliminary reviews of the impact of 
the proposed rule using 2006 data indicate that the actual impact of the proposed 
rule on home health reimbursement will be substantially more significant than 
what is stated by CMS in its regulatory flexibility analysis. Rural wage indices used 
by CMS are significantly lower than those applied to urban providers, so the actual 
losses experienced by rural providers will be still greater. Nonetheless, these initial 
results indicate that rural home health agencies will experience substantially great-
er losses than the 0.5 percent estimated by CMS in the proposed rule. 
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9 Glenn Hackbarth, ‘‘Hearing on Rural Health Care in Medicare,’’ Hearing before the Sub-
committee on Health of the House Committee on Ways and Means (June 12, 2001), available 
at http://waysandmeans.house.gov/legacy.asp?file=legacy/health/107cong/6-12-01/6-12hack.htm. 

10 ‘‘Collins & Feingold Lead Effort for Affordable and Comprehensive Home Health Care: 57 
Senators Support Elimination of Co-Payments and Changes for Rural Equity’’ (September 30, 
2003), available at http://collins.senate.gov/public/continue.cfm?FuseAction=PressRoom.Press 
Releases&ContentRecord_id=4F3AED3F-802A-23AD-4F7B-A7E4DF562251&CFID=33919502& 
CFTOKEN=13706486. See also Medicare Modernization and Prescription Drug Act of 2002, H. 
Rep. No. 107–539(I) (2002). 

11 ‘‘Senators Collins and Feingold Introduce Rural Home Health Legislation’’ (February 7, 
2005), available at http://collins.senate.gov/public/continue.cfm?FuseAction=PressRoom.Press 
Releases&ContentRecord_id=4F3AC8DE-802A-23AD-4F14-4E1C0663C092&CFID=33919502& 
CFTOKEN=13706486. 

12 Letter from Sen. Olympia J. Snowe and Sen. Susan Collins to Sen. Charles Grassley and 
Sen. Max Baucus (December 15, 2005), available at http://collins.senate.gov/public/ 
continue.cfm?FuseAction=PressRoom.PressReleases&ContentRecord_id=B092F310-802A-23AD- 
4581-699286022FDC&CFID=33919502&CFTOKEN=13706486. 

Additional analyses of the data and the effects of the proposed rule are ongoing. 
But the clearly disproportionate impact on rural providers—an impact exceeding 
CMS’ own estimates—makes it imperative that rural agencies obtain immediate 
help with covering their costs. Reauthorizing the rural add-on is the single most ef-
fective means of doing so. 

VII. THE SOLUTION—REAUTHORIZATION OF THE RURAL ADD-ON 

A. Background 
Congress has historically used the rural add-on policy as a means to level the re-

imbursement playing field for home health agencies that treat rural beneficiaries. 
Three times in recent history, through the authorization and reauthorizations of the 
rural add-on, Congress has taken affirmative steps to ensure that strong, high-qual-
ity home health care providers are available to serve rural beneficiaries: 

• Congress enacted a 10 percent add-on for rural home health between April 
1, 2001 and March 31, 2003 as part of the Benefits Improvement and Protec-
tion Act of 2000 (BIPA). 

• The BIPA 10 percent add-on lapsed for twelve months, but Congress enacted 
a 5 percent add-on for one year between April 2004 and March 2005 in the 
Medicare Prescription Drug, Improvement, and Modernization Act of 2003 
(MMA). 

• In February 2006, Congress extended the add-on for an additional year in the 
Deficit Reduction Act of 2005 (DRA). 

The add-on lapsed in 2007, yet the policy rationale for it has not. 

B. Legislative History Reflective of Congress’ Longtime Concerns 
Since 2001, Congress has been sensitive to the challenges rural home health care 

providers face. The hearing records of Congressional committees are replete with 
studies and detailed discussions of discrepancies between urban and rural home 
health costs, net reimbursement values, and differences in clinical care—none of 
which have changed materially since the add-on was first authorized in 2001. The 
Medicare Payment Advisory Commission (MedPAC) also supported the add-on, indi-
cating that rural agencies’ travel costs are higher than urban agencies’ costs and 
that rural agencies face a cost disadvantage because they have a low volume of serv-
ices and cannot spread fixed costs over a large number of episodes.9 

C. Bipartisan Support 
The rural add-on has garnered strong bipartisan support throughout its author-

ization and reauthorizations. In 2003, 57 Senators, led by Senators Susan Collins 
(R–ME) and Russ Feingold (D–WI), sent a letter to Congressional authorizers and 
party leaders promoting the add-on to ensure rural access.10 In 2005, Senators Col-
lins and Feingold introduced legislation to extend the additional payment for home 
health services in rural areas. The Senators continued to identify as much as a 12 
to 15 percent difference in costs to rural home health providers ‘‘because of the extra 
travel time required to cover long distances between patients, higher transportation 
expenses, and other factors,’’ and they recognized that without the add-on, ‘‘agencies 
may be forced to make decisions to simply not accept rural patients with greater 
care needs.’’ 11 Senators Collins and Olympia Snowe (R–ME) provided additional 
data in support of the add-on in a letter to the Senate Finance Committee later that 
year.12 
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13 MedPAC, ‘‘Report to Congress’’ (March 2007), 194, 195. 
14 Id. 
15 Fazzi Associates, ‘‘BestWorks Report’’ (2005, 2006). 
16 NAHC, ‘‘Maintain the Add-on,’’ supra note 1; NAHC, ‘‘Preserve Access,’’ supra note 1. 
17 MedPAC, ‘‘Report to Congress’’ (March 2007), 190. 

VIII. CALL TO ACTION: REAUTHORIZATION OF THE RURAL ADD-ON IN 
2008 

Rural home health agencies stand in a precarious financial situation. With several 
sources of extra costs—including increased patient acuity and structural issues asso-
ciated with rural home health care—and inadequate Medicare reimbursements, 
rural home health agencies will not be able to continue current service levels with-
out assistance from Congress. 

Over the years, rural home health agencies’ margins have regularly fallen below 
urban agencies’ margins. A recent MedPAC analysis of 2005 cost report data indi-
cates that freestanding rural agencies face margins that are, on average, 2.8 percent 
lower than urban agencies’ margins.13 Moreover, approximately 20 percent of all 
home health agencies had negative margins in 2005, and about 60 percent of hos-
pital-based and 20 percent of freestanding home health agencies lose money pro-
viding care to Medicare beneficiaries.14 While it should be noted that national aver-
age margins can be misleading because of the wide variation in home health agency 
margins, rural home health agencies have the lowest margins in every study re-
viewed. 

National benchmarking data from the Fazzi Associates indicate that home health 
agencies have a one percent profit margin overall, when all payers and service lines 
offered by agencies are considered. The benchmark data indicate that urban home 
health agencies have Medicare profit margins of 11.6 percent and that rural agen-
cies average Medicare margins of 10.5 percent. However, rural agencies had been 
receiving the 5 percent rural add-on payment during the review period, so the real 
Medicare margin for rural home health agencies was 5.5 percent, or about one-half 
of the margins of urban agencies.15 

Unsurprisingly, removal of the rural add-on would significantly affect rural home 
health agencies’ margins and corresponding ability to serve rural beneficiaries. Be-
tween April 1, 2003 and March 31, 2004—the period during which the rural add- 
on was not in effect—several service areas were reduced and some agencies were 
forced to turn away resource-intensive patients.16 Moreover, just before the most re-
cent expiration of the rural add-on in December 2006, a higher percentage of rural 
than urban states reported service by only one home health agency or by no home 
health agencies at all.17 Rural access thus remains a serious problem that will only 
be worsened if Congress fails to reauthorize the rural add-on. 
IX. REINSTATE AND MAKE PERMANENT THE 10 PERCENT ADD-ON 

Because ensuring beneficiary access to medically necessary care is one of the 
Medicare program’s central purposes, the threat to rural beneficiary access to home 
health services should be a primary concern as Congress evaluates the health care 
system this year in light of CMS’ proposed changes. The advent of the substantial 
structural and functional changes in the Medicare prospective payment system for 
home health agencies as proposed by CMS makes it imperative that Congress act 
quickly to reinstate and make permanent a 10 percent rural add-on to avoid addi-
tional problems with access to care by rural beneficiaries. 

Importantly, policy support for the rural add-on at its inception in 2001 and dur-
ing subsequent reauthorizations remains in force today. Concerns about the effects 
of inadequate reimbursements on rural access and on small businesses, as well as 
proper recognition of the high costs of rural home health agencies and the relative 
efficiencies of home health care compared to institutional settings, all demand reau-
thorization of the rural add-on. 

The rural home health care provider community has demonstrated remarkable re-
siliency in adapting to continuing changes in reimbursement over time, but this 
trend cannot last indefinitely. Essential support in the form of a reauthorized and 
permanent add-on for rural home health care providers is urgently needed. 
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Without the help of home health, I would be in a nursing home. I have re-
ceived excellent service that has allowed me to stay in my home, so that I 
may have the quality of life that is satisfying to me. The thought of losing 
this service is frightening and would be devastating to me. I plead with you 
not to cut these services. Please reconsider any changes that limit funding 
and availability of home care services.— N.E., Arkansas 

f 

Statement of Visiting Nurse Associations of America, 
Boston, Massachusetts 

Mr. Chairman and Members of the Subcommittee, thank you for the opportunity 
to present written testimony for the Subcommittee’s hearing on ‘‘Payments to Cer-
tain Medicare Fee-for-Service Providers.’’ As President and Chief Executive Officer 
of the Visiting Nurse Associations of America (VNAA), the national membership as-
sociation for non-profit and community-based Visiting Nurse Agencies (VNAs), I 
speak on behalf of our voluntary Board of Directors and the association’s member-
ship. 

At the outset, I would like to commend you and Subcommittee Members for your 
leadership in engaging the health care provider community in reforming Medicare 
fee-for-service policies with the goal of ensuring that Medicare pays efficiently and 
appropriately for quality care. We agree with you that Medicare payment policies 
should be revisited frequently to not only protect the solvency of the Medicare Trust 
Fund and ensure high quality care for beneficiaries, but also because health care 
and demographics in the United States are evolving daily. The rapid rate at which 
American citizens are currently accessing Medicare-covered services will only in-
crease as the baby boom generation approaches retirement. VNAA believes that it 
is essential for national health care policies to reflect this change in demographics 
by supporting the most efficient and cost-effective forms of health care delivery, in-
cluding innovative technologies that support consumer choice of care and inde-
pendent living. 

In this testimony, VNAA would like to address three different areas of Medicare 
home health payment policy that we believe will help the Subcommittee identify re-
forms to ensure that Medicare pays efficiently and appropriately for quality care to 
beneficiaries. These areas include: 1) CMS’s newly proposed rule for PPS refine-
ments; 2) MedPAC’s analysis involving costs and reimbursement for Medicare-cov-
ered services; and 3) Preparing for the future by cost-effectively meetings the health 
care needs of a rapidly aging society. 

Briefly, I will make the case in my testimony that: 1) VNAs’ mission to serve as 
the safety net for the most sick and vulnerable homebound seniors and those with 
disabilities is currently at risk and would be seriously jeopardized by the Adminis-
tration’s proposed cuts to Medicare home health reimbursement; 2) CMS’s policies 
to account for the true cost of providing home health care in 2007 is outdated and 
therefore MedPAC’s analysis of the adequacy of Medicare home health reimburse-
ment is not based on complete and current cost data; and 3) Home health care has 
the ability to provide significant savings to the Medicare program if Federal con-
gressional and regulatory policies recognize its cost-efficiency when compared to the 
costs associated with treating like medical conditions in institutional settings. 
About Visiting Nurse Agencies 

For over 120 years, VNAs have shared several common goals, including: 1) to pro-
vide the highest quality health care to the sickest and the poorest who otherwise 
would not have access to the health care they need; 2) to help people with chronic 
illnesses and disabilities to stay within the comfort of their homes by maintaining 
their health, strength and independence; and 3) to form local partnerships within 
individual communities to improve the overall public health of those communities. 

Today, approximately 400 VNAs provide care to nearly four million individuals 
each year. While continuing to embrace and fulfill their original common goals, 
VNAs have evolved to provide the types of highly skilled nursing care that only 20 
years ago were rarely provided outside a hospital, such as peritoneal dialysis and 
intravenous chemotherapy. The tens of thousands of clinicians employed by VNAs 
are passionate about improving the quality of life of all of their patients, including 
some of the nation’s sickest and poorest individuals. Their expertise is in geriatric 
care, public health measures such as mass-immunization, infusion therapy, pain 
management, ventilator care, hospice care, and chronic care management for those 
with diabetes, congestive heart disease, AIDS, chronic obstructive pulmonary care 
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and cancer. These basic medical services are supplemented by support services that 
enable individuals to remain in their homes and communities, including adult day 
care, Meals on Wheels, personal care services, caregiver education, telehealth moni-
toring, and nutrition management. 

Medicare Home Health Prospective Payment System Refinement and Rate Update for 
Calendar Year 2008 

The Subcommittee’s hearing is particularly timely on the issue of provider pay-
ments given the recent publication of several proposed regulations on such pay-
ments by the Centers for Medicare and Medicaid Services (CMS). On May 4, the 
‘‘Medicare Home Health Prospective Payment System Refinement and Rate Update 
for Calendar Year 2008 Proposed Rule’’ was published in the Federal Register, 42 
CFR Part 484. This proposed rule includes the most significant refinements to the 
Medicare home health prospective payment system since its implementation in Oc-
tober 2000. 

Very generally, it appears that the proposed redistribution of case-mix weights by 
case-mix categories has incorporated many of VNAA’s suggestions to re-balance the 
system to more fairly reflect costs by case-mix category. However, we are only in 
the early stages of our analysis and cannot at this point offer definitive rec-
ommendations to the Subcommittee regarding this redistribution of payments. We 
believe that several of the other proposed changes are positive, including the re-
placement of the ‘‘10-therapy visit’’ threshold with three threshold benchmarks, the 
increase from 80 to 153 home health resource groups, the elimination of both the 
‘‘MO175’’ OASIS variable and the ‘‘Significant Change in Condition (SCIC) Adjust-
ment,’’ and the recognition that secondary diagnoses provide a more accurate picture 
of patient condition. 

VNAA is disheartened, though, that CMS inserted a budget-driven, across-the- 
board 2.75% payment reduction in each of 2008, 2009, and 2010 in order to address 
what it believes is a provider-driven effort to increase the average case-mix weight. 
CMS’s estimate of the increased case-mix weight between 2000 and 2003 assumes 
that home health agencies in general had deliberatively ‘‘upcoded’’ the medical and 
functional status of their patients to achieve higher reimbursement. The estimate 
dismisses the very real possibility that the demographics of the home health popu-
lation had changed in the first three years of PPS. 

In our experience, the home health profession was generally so confused by the 
complete overhaul of patient assessment and reimbursement in October 2000 and 
into the first few years of PPS that ‘‘upcoding’’ would have been highly unlikely. In 
addition, VNAA has asked CMS for a better understanding of its rationale for why 
it now assumes that an increase in diagnostic coding following the publication of 
CMS coding instructions is inappropriate ‘‘upcoding’’ when before CMS had said 
that this particular increase in diagnostic ‘‘upcoding’’ was a result of nurses’ better 
understanding of diagnostic coding due to the instructions put out by CMS. 

For these reasons, VNAA believes that CMS’s proposed 2.75% cut in payments in 
2008–2010 is based on unreliable assumptions at best about the increase in case- 
mix weight from 2000 to 2003. The harsh reality is that VNAs in 2004 (year of most 
recently available data) had an average total operating margin of negative 2.3% ac-
counting for all payer sources. Charity contributions to VNAs brought that average 
up to 3%. Since that time, costs have only increased—not decreased—because of the 
stiff competition for clinicians, gas price increases, and purchase of telehealth sys-
tems to better manage patient caseloads by thinly stretched clinical staffs. 

Last year, the Moran Company produced data for VNAA that demonstrated that 
66% of VNA providers have total operating margins of less than 5% and that 39% 
of VNA providers have negative total operating margins. If CMS includes the com-
bined 8.25% cut in its final rule for PPS refinement, the vast majority of VNAs 
would be in serious financial jeopardy. The real tragedy though would be the impact 
that any VNA closures would have on Medicare beneficiaries’ access to a safety net 
home health provider in their community. Following the implementation of the 
BBA’97 and the devastating Interim Payment System (IPS), 26 VNAs were forced 
to close their doors. We are concerned what any repetition of the past would have 
on communities nationwide. 
MedPAC’s Analysis of Medicare Home Health Reimbursement 

The Administration’s proposed rule comes on the heels of an equally troubling set 
of conclusions and recommendations by the Medicare Payment Advisory Commis-
sion (MedPAC) regarding home health payments. In its most recent analysis, 
MedPAC once again concluded that home health agencies’ average costs for home 
health services to Medicare beneficiaries are less than average payments, and there-
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fore the annual inflation updates for calendar years 2003–2008 for such services 
have been viewed as unwarranted. 

We believe that MedPAC’s annual analyses have been grossly misleading to the 
Congress for the following reasons: 

1) The analyses have not included data from 1,723 home health agencies, or 
21% of total home health agencies, that are ‘‘provider-based.’’ Therefore, all 
costs and payments to hospital-based and skilled nursing facility-based home 
health agencies have been excluded from MedPAC’s annual home health 
margin analysis. Exclusion of these agencies has clearly skewed the average 
home health margin upward. According to the National Association for Home 
Care, the average Medicare profit margin of the provider-based agencies in 
2004 was less than negative 5.3%. In some states, particularly rural states, 
provider-based agencies represent the vast majority of existing home health 
providers and exclusion of those providers’ data does not provide a meaning-
ful assessment of beneficiaries’ access to home health care. 

2) The methodology that MedPAC uses to assess home health agencies’ margins 
is outdated, largely because CMS’s policies for what costs are considered ‘‘al-
lowable’’ or ‘‘not-allowable’’ are significantly outdated. MedPAC can only in-
clude in its margin analysis the costs that CMS considers ‘‘allowable’’ costs. 
Yet, the scope of primary ‘‘allowable costs’’ has not been revisited for 10 
years. For example, many if not most home health agencies have invested 
substantial resources in telehealth monitoring to more closely monitor pa-
tients at home. The national nursing shortage has made such investments 
a necessity because telehealth monitors can assist a slim clinical staff in 
monitoring patients’ vital signs and any changes in medical conditions that 
they may consider alarming. 

Telehealth monitors assist nurses in determining which nursing visits are imme-
diately necessary according to the incoming patient data, versus those visits that 
can be scheduled the following day(s). Telehealth does not replace nursing visits but 
assists nurses in their management of their patient caseloads, which has been vital 
in compensating for an average 10% nursing staff vacancy rate during the past few 
years according to VNAA member surveys. 

Data from our agencies demonstrate that early intervention by the clinicians in 
response to such incoming telehealth data has reduced costly and unnecessary hos-
pitalizations. Yet despite telehealth’s clinical value and cost-effectiveness, CMS does 
not consider telehealth monitoring costs ‘‘allowable’’ for cost reporting purposes be-
cause it has concluded that telehealth monitors cannot be considered a replacement 
for nursing visits. And, because laws that govern home health payments are struc-
tured to account only for direct visit costs, telehealth costs therefore cannot be cap-
tured, thereby artificially inflating actual home health agency Medicare margins. 

Even with the flaws in the CMS and MedPAC approaches to assessing margins, 
they concede that a significant proportion of agencies face reimbursement challenges 
that in our view contribute to access problems for Medicare beneficiaries. According 
to MedPAC, 20% of home health agencies had negative Medicare margins in 2004 
(most recent data available) and at least 20% of Medicare beneficiaries had a prob-
lem accessing home health care that year. 

With such substantial evidence of financial strains on the home care system, 
VNAs do not think it is wise for the Administration to propose payment cuts or for 
Congress to freeze home health providers’ 2008 update when beneficiaries’ access to 
care is at risk. 

Preparing for the Future by Cost-Effectively Meeting the Health Care Needs of a Rap-
idly Aging Society 

VNAA strongly believes that home- and community-based care must be at the 
center of our health care delivery system to address the inevitable rise in Medicare 
costs due to the rapid aging of the American population. HHS Secretary Michael 
Leavitt underscored the cost-effectiveness of such care during his speech to the Feb-
ruary 2005 World Health Congress. ‘‘Providing the care that lets people live at home 
if they want is less expensive than providing nursing home care. It frees up re-
sources that can help other people. And obviously, many people are happier living 
at home,’’ stated Secretary Leavitt. 

As the following CMS data illustrate, home health care has the potential to be 
a huge cost saver to Medicare, Medicaid and private insurance. 
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Setting Classification Length of 
Stay Payment (2003 rates) 

Inpatient Rehabilitation 
Facility (IRF) 

Case-mix group 804 
(lower extremity joint 
replacement with some 
functional capabilities) 

14 days $10,828.60 

The existence of staphy-
lococcus aureus septi-
cemia, a comorbid con-
dition (ICD–9-CM code 
038.11), would place 
this patient into the 
tier 2 payment cat-
egory. 

Skilled Nursing Facility 
(SNF) 

Either the very high 
(RVB) or ultra high 
(RUB) rehabilitation 
group 

14 days $4,446.82 for RVB and 
$6,352.60 for RUB 

Long Term Care Hospital 
(LTCH) 

Patient group 238 14 days $17,671.22 

Home Health High/High/Moderate 
Group 

60-day 
episode 
of care 

$5,165.26 

Source: Statement by CMS, 6/6/2005, Ways and Means Health Subcommittee 

To further bolster the notion that home care is a cost effective alternative to insti-
tutional care, a June 2005 RAND study, titled ‘‘Comparison of Medicare Spending 
and Outcomes for Beneficiaries with Lower Extremity Joint Replacements,’’ detailed 
costs and outcomes for hip and knee replacement patients in different post-acute 
care settings. The report found that total post—acute care payments for inpatient 
rehabilitation facility (IRF) and skilled nursing facility [SNF] ‘‘were $8,023 and 
$3,578 respectively higher than Medicare payments for patients who were dis-
charged home.’’ 

According to RAND, ‘‘In general, the results from that model show that in terms 
of Part A [Medicare] costs, episodes in an IRF or SNF are much more costly for 
Medicare than for episodes of care among patients going home.’’ (06/2005 MedPAC 
Report to Congress) 

The broader medical research community has also documented the cost-effective-
ness of home health care. A study published in the December 2005 issue of the An-
nals of Internal Medicine demonstrated significant savings when patients with simi-
lar conditions were treated in their homes instead of hospitals. The average cost of 
treating patients at home was $5,801 compared to an average cost of treating pa-
tients in the hospital of $7,480. 

In conclusion, the demand for home health care will continue to grow as both a 
consumer preference during retirement years and as a result of greater recognition 
of the cost-savings it produces for payers and consumers. The kinds of highly skilled 
services that VNAs and other home health agencies provide have enabled millions 
of Americans to avoid hospital and nursing home stays. By preventing such institu-
tional care, VNAA believes that home health care is a solution to curbing the per-
sistent and continuous rise in national health care costs. 

Mr. Chairman and Subcommittee Members, VNAA respectfully urges you to en-
sure that Medicare beneficiaries continue to have access to home health care by sup-
porting full market basket inflation adjustments in 2008 and in subsequent years 
as provided under current law and by urging CMS to exclude its proposal to reduce 
Medicare home health payments by 2.75% in each of 2008, 2009, and 2010. 

Thank you again for providing this opportunity to share our concerns and rec-
ommendations. 

Æ 
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